
 #3 

Oakland City Planning Commission                 STAFF REPORT 
 

Case File Number PLN201008-R01                                                                     April 3, 2024 
 
 
 

  

Location: Lake Merritt BART Transit-Oriented Development (TOD) at 51 9th 
Street (Block 1) and 107 8th Street (Block 2).   

Assessor’s Parcel 
Number(s): 

APNs: 001 016900100 and 001 017100200.  

Proposal: 1.Amend the Conditions of Approval to allow for phased submittal 
of the PX and PZ Permit for Phase I of development. 2. Amend the 
Tentative Tract Map to create a vertical division of the Paseo 
resulting in a subterranean parcel containing the BART tunnel.  

Applicant: East Bay Asian Local Development Corporation (EBALDC)  

Contact Person/ 
Phone Number: 

James Perez /510-512-2444  

Owner: San Francisco Bay Area Rapid Transit District (BART)  

Case File Number:  PLN20108-R01  

Planning Permits 
Required: 

Revision to existing entitlements for Planned Urban Development 
(PUD), the Phase I Horizontal Final Development Plan (FDP and 
Tentative Tract Map).  

General Plan: Central Business District (CBD)  

Zoning: D-LM-2, D-LM-4, Height Area LM-275  

Proposed 
Environmental 
Determination: 

Prior Environmental Determination since the amendments are within 
the scope of the prior environmental review for the Project.  

Historic Status: Not an Historic Rated Property  

City Council District: District 2.    

Finality of Decision: Appealable to City Council.  

For Further 
Information:  

Contact case planner Rebecca Lind at 510-672-1474 or by e-mail at 
rlind@oaklandca.gov  
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SUMMARY 
 
The proposal would make three changes to the existing Lake Merritt BART Transit-Oriented 
Development (TOD) project entitlements (case file PLN20108). 
 
1. Amend the existing Conditions of Approval for the Preliminary Development Permit (PDP) and 
Final Development Permit (FDP) to allow submittal and approval of the PX and PZ Permits for 
Phase I of the development prior to Certificate of Occupancy rather than at the filing of the 
Building Permit.  
 
2. Amend the Tentative Tract Map to create a vertical subdivision of the Paseo (Parcel 3).  
 
3. Amend the Tentative Tract Map to conform lot lines and parcel sizes with the lot configuration 
approved by the Planning Commission during FDP review. 
 
These amendments would not change the design of the project, the proposed housing and office 
uses, or the affordability of the new units.  The Revised Findings justifying these amendments are 
attached hereto at Attachment A. 
 
BACKGROUND 
 
The site has the following existing entitlements.  
 

•  Preliminary Development Plan (PDP) was approved May 19, 2021, for 557 residential 
units, approximately 500,000 square feet of administrative office commercial activity, 
approximately 16,500 sf of ground floor commercial, 2,000 square feet of custom 
manufacturing commercial kitchen activity, 6,200 square feet of Community Education 
Civic Activity daycare, and a total of 408 parking spaces. 
 

• Vertical and Horizontal Final Development Permits (FDP) for Phase I of the project were 
approved in June 2022 and include 233 affordable units. 

 

• Vesting Tentative Tract Maps No. 8560 and 8577 were approved for five new lots and 
one remainder parcel.  The project includes a public paseo between Buildings A and B in 
Block 1.    

 
PROPERTY DESCRIPTION 
 
The project area consists of two non-contiguous blocks both owned by BART at 51 9th Street 
(Block 1) and 107 8th Street (Block 2).  Block 1 is bounded by 9th St to the north, Fallon St to the 
east, 8th St to the south, and Oak St to the west.  The block currently contains BART parking, 
BART station head houses, and a small BART plaza. The block is surrounded by Laney College 
to the east, the BART plaza to the west, small scale commercial buildings to the south, and a pair 
of historic Colonial Revival rowhouses to the north.   
 
Block 2 is bounded by 8th St to the north, Oak St to the east, 7th St to the south, and Madison St to 
the west. The site is a few blocks from the Oakland Auditorium, the Oakland Museum of 
California, and Lake Merritt.   
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GENERAL PLAN ANALYSIS 
 
The General Plan land use designation for this site is Central Business District (CBD).  The 
classification is intended to “encourage, support, and enhance the downtown area as a high density, 
mixed use urban center of regional importance and a primary hub for business, communications, 
office, government, high technology, retail, entertainment, and transportation in Northern California.”  
 
The site is also within the Lake Merritt Station Area Plan and Lake Merritt BART Station Area 
District.  The Lake Merritt Station Area Plan provides land use policies for the plan area and for the 
Lake Merritt BART Station Area District.  
 

• Lake Merritt Station Area Policies support 
o LU-2 High intensity development potential. LU-3 Ground floor commercial uses. 

LU-4 Active ground floor uses. LU-6 New office and business development. U-7 
Diverse housing types.  
 

•  Lake Merritt BART Station Area District policies support  
o LU-26 High intensity development. LU-27 Community benefit. LU-28 

Community involvement. LU-29 Catalyst development.  

The proposed project revisions are consistent with adopted policies for the site as they would not 
change the design of the project and will facilitate delivery of a high intensity mixed use transit- 
oriented development on BART property. 
 
ENVIRONMENTAL DETERMINATION 
 
The potential environmental impacts associated with the Lake Merritt BART Station 
Redevelopment PDP, FDP and Tentative Map Revisions have been adequately analyzed and 
covered in the 2014 Lake Merritt Area Specific Plan (LMASP) EIR and other previous CEQA 
Documents. No further environmental review is required pursuant to Public Resources Code 
section 21166 and California Environmental Quality Act (CEQA) Guidelines section 15162 and 
15164 since the changes are within the scope of the prior program EIR and its Addendum analyzing 
the project.  
 
KEY ISSUES AND IMPACTS 
 
The proposed amendments to the approved project do not affect commitments of the entitlements 

to the City or delivery of the approved design and land uses.  Rather, the three proposed 

amendments resolve issues that would otherwise impact project delivery.  The three amendments 

are discussed more fully below. 

 

1. Amend the existing Conditions of Approval (COA) for the Preliminary Development Permit 
(PDP) and Final Development Permit (FDP).  
 
The proposal would amend the PUD COA #21 to allow submittal and approval of the off –site and 
on-site infrastructure permits (PX and PZ Permits) for Phase 1.1 development prior to Certificate 
of Occupancy rather than at building permit.  The text changes to these COAs are shown in 
Attachment B.  
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The request to modify the timing requirement for the PX and PZ Permit will impact Condition #21 
of the FDP by allowing application of construction-related permits for only Sub-Phase 1.1 for 
Block One, rather than the entirety of the Horizontal FDP for Block One. See attached tracked 
changes. The rationale behind this request is that Building A (the anchor for Sub-Phase 1.2) has 
not yet proceeded with their Vertical FDP. As such, there remains the possibility that material 
design changes will impact the Horizontal Sub-Phase 1.2 plan – including ingress/egress, curb and 
street/sidewalk dimensions. The Horizontal improvements for Sub-Phase 1.1 would be delivered 
prior to Certificate of Occupancy for Building B, and the applicant will plan to enter into an 
Improvement Agreement and security for the improvements of Sub-Phase 1.1 as authorized in 
PUD COA #22.  
 
This change would also give the applicant increased flexibility in preparing the detailed submittals 

required for the public on-site and off-site improvements that this development is providing.  

 

2. Amend the Tentative Tract Map (TTM) to create a vertical subdivision of the Paseo (Parcel 3). 

 
The Paseo is located above a portion of BART’s subway tunnel system. Typically, a parcel of land 

includes rights to all air space above the surface and all land below the surface.  However, in this 

case BART requires sole control over the portion of the property (subterranean) in which the tunnel 

is located.  BART requested that the property leased to the developer be subdivided to create one 

parcel for the Paseo and a second (subterranean) parcel containing the tunnel and the subsurface 

below the paseo that would be retained by BART.    The revised map shows a 24’ height to the 

remainder parcel where it abuts Lot 3, the Paseo. effectively creating the proposed vertical 

subdivision. Attachment C includes the amended Tentative Tract Map. 

 

3. Amend the Tentative Tract Map (TTM) to conform lot lines and parcel sizes with the lot 

configuration approved by the Planning Commission during FDP review.  

 

After approval of the TTM as part of the PUD review, BART further analyzed existing site 

conditions and determined that the lot configurations on the tentative map resulted in BART 

substructures projecting into the future residential properties.  BART requested adjustment of the 

FDP map to eliminate this projection. The change to the map resulted in a reconfiguration between 

Lots 1, 2 and 3 and the remainder parcel.  The change in the parcel configuration is shown in 

Attachment D, which compares the PUD map and the FDP version. The FDP was approved with 

this correction, however the TTM itself was not amended concurrently so the approved TTM still 

has the configuration shown on the PUD map.  The proposed TTM shows the conformed lot lines 

and parcel sizes and as amended would resolve this conflict.     
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RECOMMENDATIONS 
 

1. Affirm staff’s environmental determination. 
 

2. Approve the revisions to the PUD, FDP and TTM for the Lake Merritt BART Transit 
Oriented Development project as proposed in application PLN20108-R01 subject to the 
attached Revised Findings at Attachment A and conditions. 

 

Prepared by:  
 
 

Rebecca Lind 

Planner IV 

Reviewed by: 
 
 

Catherine Payne 

Development Planning Manager 

Bureau of Planning 
 
Approved for forwarding to the Planning Commission: 
 
 

Ed Manasse Deputy Director 
Bureau of Planning 
 
ATTACHMENTS: 
A. Revised Findings 
B. Amended Conditions of Approval for the PUD and FDP 
C. Amended Tentative Tract Map 
D. Changes in Parcel Configuration Comparing PUD and FDP Maps 
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ATTACHMENT B 
 

Conditions of Approval   #21 and #22 for Preliminary Development Plan  
 
 

 

21. Submittal and Approval of PX/PZ permit for horizontal improvements.  

Requirement: The project applicant shall apply for the PX/PZ permit for all horizontal 
improvements and receive approval from all relevant departments and agencies before any 
Certificates of Occupancy is building permit will be approved. Horizontal improvements include, 
but are not limited to: the publicly accessible paseo, public plazas, public walkways, sidewalks 
improvements, bikeways, crosswalks, curb extensions, bus stops, intersection improvements, etc. 
If the applicant requests to implement the public improvements in phases, the PX/PZ permits shall 
be submitted consistent with the desired phases. In addition, the following phasing criteria shall 
be met:  

• All improvements for Block 1 shall be operational and functional prior to the issuance of 

the Certificate of Occupancy for the final building constructed in Phase 1.  

• All improvements for Block 2 shall be operational and functional prior to the issuance of 

the Certificate of Occupancy for the final building constructed in Phase 2.  

  
When Required: Prior to approval of any building permit Certificate of Occupancy. 
Initial Approval: Bureau of Building and OakDOT 
Monitoring/Inspection: N/A  

  

22. 17.142.070 Performance bonds.  

Requirement: The City Planning Commission or, on appeal the City Council, may, as a 
condition of approval of any development for which a permit is required by Section 17.142.030, 
require a cash bond or surety bond for the completion of all or specified parts of the 
development deemed to be essential to the achievement of the purposes set forth in Section 
17.142.010. The bond shall be in a form approved by the City Attorney, in a sum of one 
hundred percent (100%) of the estimated cost of the work, and conditioned upon the faithful 
performance of the work specified within the time specified.  

 

Conditions of Approval For Horizontal FDP And Phasing Plan  
 

1. Requirement: The project applicant shall revise Design sheets to make phasing more transparent 
and easily understood for future review of project requirements for later phased P-jobs and FDPs 
according to the following: 

▪ On design sheet L4.01B, include dimensions of site plan features delivered as 
temporary hard landscaping delivered with the completion of Sub-Phase 1.1. This 
includes the ADA ramp and fence. To be provided upon submission of PZ Permit 
with Horizontal Sub-Phase 1.1 

▪ On design sheet L4.01B, add conceptual sketch of connection between new 
landscaping of Paseo to the Oak Street side of the Paseo that is not included with Sub- 
Phase 1.1, i.e., the later phased “West Plaza” or Remainder Parcel. To be provided 
upon submission of PZ Permit with Horizontal Sub-Phase 1.1 

▪ Specify how this “West Plaza” or Remainder Parcel area will be used by the public 
during the construction of Building A. To be provided upon submission of PZ Permit 
with Horizontal Sub-Phase 1.2 

▪ Create three new design sheets that mirror focus of deliverables of sub-phases akin to 
L4.01B. E.g., Sub-Phase 1.2, Sub-Phase 1.3, and Sub-Phase 1.4. To be provided upon 
submission of PZ Permit with Horizontal Sub-Phase 1.2, Sub-Phase 1.2, and Sub-



Phase 1.4 

▪ Given that a section of the Block One Paseo is temporary and will need to be 
demolished for Sub-Phase 1.2, create a design sheet identifying the Sub-Phase 1.2 
Demolition plan of the horizonal improvements completed in Sub-Phase 1.1. To be 
provided upon submission of PZ Permit with Horizontal Sub-Phase 1.2. 

▪ Consistently employ subheading titles “Sub-Phase 1.2, Sub-Phase 1.3, or Sub-Phase 

1.4 indicating the applicable phase on all design sheets. To be provided upon 

submission of requisite Horizontal PZ/PX Permit Applications. 
 
When Required: Prior to application for construction-related permit for corresponding Sub-Phase  
Initial Approval: N/A 
Monitoring/Inspection: Planning and Building Department  

 
 

2. Requirement: The applicant shall abide by the following phasing plan in adhere to 2021-LMB- 
PUD COA: 

 

A. Phase 1: Block One: Applicant shall apply for construction-related permits for the 
respective Sub-Phases of the entirety of  horizontal FDP for Block One. The applicant may elect 
to delay delivery of Sub- Phase 1.2 until after Certificate of Occupancy for Building B, subject to 
an Improvement Agreement and appropriate security acceptable to the City of Oakland so that the 
improvements are guaranteed by the applicant. The applicant shall apply for consideration for the 
Improvement Agreement and security to the satisfaction of the City of Oakland prior to, or 
contemporaneous with, applying for any construction-related permit for Phase 1: Block One. In 
any event, Sub-Phase 
1.2 shall be delivered prior to Certificate of Occupancy being issued for Building A. 

 

• Sub-Phase 1.1: Sub-Phase 1.1 shall be delivered prior to Certificate of 
Occupancy for Building B. 

 

• Sub-Phase 1.2: As noted above, Sub-Phase 1.2 shall be delivered prior to 
Certificate  of  Occupancy  for  Building  A. The applicant may delay
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delivery of the improvements to after the construction of Building B by 
entering into an Improvement Agreement that guarantees delivery of 
improvements prior to issuance of the Certificate of Occupancy for 
Building A. The applicant shall apply for the Improvement Agreement 
and security to the satisfaction of the City of Oakland for Sub-Phase 1.2 
prior to, or while applying for any construction-related permit for Block 
1. 

 

B. Phase 2: Block Two: The project applicant agrees that the design of the buildings 
for Phase 2 (Block Two) is conceptual to allow for future schematic design of the buildings planned 
for that block and for further development of right-of-way improvement plans by the City of 
Oakland. The design for Phase 2 will be considered at the time of approval of the FDP for Phase 
2. Therefore, the Phase 2 horizontal improvements of this FDP shall be refined to schematic design 
level and subject to review by the Design Review Committee of the Planning Commission and 
approval by Bureau of Planning/OakDOT staff prior to approval of the first vertical FDP for Block 
Two. 

 
▪ Sub-Phase 1.3: Sub-Phase 1.3 shall be delivered prior to Certificate of 

Occupancy for Building C (or whichever building is constructed first on Block 
2). 

 

▪ Sub-Phase 1.4: Sub-Phase 1.4 shall be delivered prior to Certificate of 
Occupancy for Building C, unless the applicant enters into an Improvement 
Agreement that guarantees delivery of improvements prior to issuance of the 
Certificate of Occupancy for Building D (or whichever building is constructed 
last on Block 2). 

When Required: Prior to construction-related permit and ongoing 
Initial Approval: N/A 

Monitoring/Inspection: Department of Planning and Building and Department of Transportation 
 

3. Requirement: The project applicant shall expand the scope of horizonal improvements 
included in Sub-Phase 1.1 to include the horizontal improvements along all of Building 
B’s street fronting public right-of-way and all of Paseo through to Oak Street; with 
attention to the “bulb-out” on the corner of 8th and Oak Street. 

 
When Required: Prior to application for construction-related permit 
Initial Approval: N/A 

Monitoring/Inspection: Planning and Building Department 
 

4. Requirement: The project applicant is required to submit Sub-Phases 1.2, 1.3, and 1.4 to 
return to the Design Review Committee at time of P-Job submittal, with Bureau of Planning 
and Department of Transportation approval authority to review and approve the revisions. 
The project applicant may bundle to the Design Review Committee Sub-Phase 1.2, 1.3, or 
1.4 with the corresponding building FDP. If the Sub-Phase is considered with the 
corresponding Building, it shall return to Planning Commission (rather than 
Planning/OakDOT Staff) with the corresponding Building for final approval.
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When Required: Prior to application for construction-related permit 
Initial Approval: N/A 

Monitoring/Inspection: Planning and Building Department 
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