Oakland Citj Planning Commission

STAFF REPORT

Case File Number DET180082;-A01

February 19,2020

Location: | 685 85" Avenue — See map on reverse
Assessor’s Parcel Numbers: | 042-4318-008
Proposal: | Appeal of a determination from the Zoning Manager that states a rock
and concrete crushing activity at the site is: 1) classified as Heavy/High
Impact Manufacturing Industrial Activities in the Planning Code, and 2)
not a legal nonconforming activity. (Continuation of item from the
9/18/19 Planning Commission meeting.)
Applicant: | William Crotinger /Sean R Marciniak, Miller Starr Regalia
Appellant: | William Crotinger /Sean R Marciniak, Miller Starr Regalia

Case File Number:

DET180082-A01

Planning Permits Required:

None

General Plan:

Commercial Industrial Mix and General Industrial

Zoning:

Commercial Industrial Mix - 2 (CIX-2) Zone and Industrial and
General Industrial Zone

Environmental Determination:

Categorically Exempt under California Environmental Quality Act

Historic Status:

(CEQA) Guidelines Section 15306, Information collection
Non-Historic Property ,

City Council District:

7

Status:

The zoning determination letter was mailed on July 25, 2017 and
again on February 02, 2018; Project appealed on November 3, 2018.

Staff Recommendation:

Deny the Appeal and uphold the Zoning Manager’s determination.

Finality of Decision:

Final (cannot be appealed to the City Council pursuant to Section
17.132.030 of the Planning Code)

For Further Information:

Contact case Planner Moe Hackett at (510) 238-3973 or
mhackett@oaklandca gov

SUMMARY

This item is an appeal of a zoning determination that a rock and cement crushing, sorting, and processing
facility was illegally expanded into a warehouse on a neighboring parcel. Staff had recommended denial
of the appeal at the September 18, 2019 Planning Commission meeting (see Attachment A for the Staff
Report). Staff had considered the activity Heavy/High Impact Manufacturmg Industrial Activities, and not
permltted in the Commercial Industrial Mix - 2 (CIX-2) Zone. .
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BACKGROUND

On July 16, 2013, the Bureau of Planning Issued a Zoning Clearance (ZC131567), on the basis that an
existing rock and concrete crushing and processing operation at 8291, 8300, and 8304 Baldwin Street (Site
1) was a legal, nonconforming activity. This determination was based on evidence showing the operation
was “grandfathered in” because it started when the site was within the M-40. Heavy Industrial Zone, which
permits.the activity. In 2008, the Zoning at the site changed from M-40 to Commercial Industrial Mix
(CIX) — 2, which does not permit the act1v1ty (see Zoning Analysis, below).

Between June 9, 2014 and May 11, 2015, two holes were created on the side of a warehouse on an adjacent
parcel at 685 85™ Avenue (Site 2) to accommodate a machine for conveying rocks and concrete from Site
1 for sorting, processing, and storage. Staff based this time period on aerial i images of the site contained on
Google Earth. The holes in the warehouse were created without the benefit of permits, and the issue is
currently bemg investigated by the Bulldmg Bureau’s Code Enforcement Division. Site 2 was also rezoned
to CIX-2 in 2008.

A Zoning Manager’s determination letter was requested on July 13, 2018 by William Crotinger and Sean
Marciniak of Miller Starr Regalia, the attorneys for the operator of the concrete processing and rock
crushing operation (see Attachment A). This request was in response to a Notice of Vlolatlon issued by the
City regarding the rock and concrete processmg in the structure on Site 2.

Staff determined that the Zoning Manager considers the operation to be a Heavy/High Impact Industrial
Activity under Chapter 17.10 of the Planning Code (see Attachment A for the October 29, 2018
determination letter). The determination further stated that expansion of the operation would require a
Major Conditional Use Permit (a recent review of the letter determined that the act1v1ty is not permitted
within the CIX-2 Zone at 685 85" Avenue; therefore, the expansion would require a Major Variance to
expand). The determination letter stated that the expansion into the warehouse at Site 2 was performed
without the benefit of permits and must be legalized or the act1v1ty vacated.

The apphcant appealed the determination on November 13, 2018 (see Attachment A for the Appeal). The
appeal went to the Planning Commission on September 18, 2019. At the meeting, the Planning Commission
requested that staff provide a discussion of the determination that takes into account the impacts of the
activity being indoors 1nstead of outdoors. ,

On February 13, 2020, the owner of 685 85" Avenue submltted material related to project (see Attachment -
B). Due to time constraints, staff has only briefly read the submission. However, none of the material
appears to relate to the appropriate classification of the activities taklng place within the building and is,
therefore, not relevant to this report. Staff will more thoroughly review the material and present an analy31s -
at the February 19, 2020 meetmg

CLASSIFCATION ANALYSIS

In response the Planning Commission’s request, staff is providing an analysis of different use classifications
under the Planning Code where the indoor operation can appropriately fit based on substantial evidence in
the record pertaining to the description of the operation and its purported impacts. The following lists four
possible classifications for the indoor rock crushing operation for the Planning Commission to consider:
Heavy/High Impact Manufacturing Industrial, Extensive Impact Civic, Recycling and Waste-Related
Industrial, and General Manufacturing Tndustrial,

Heavy/High Impact Manufacturing Industrial

Description. Section 17.10.580 of the Planning Code describes Heavy/High Impact Manufacturing



Oakland City Planning Commission S February 19, 2020
Case File Number DET180082-A01 : ‘ : Page 4

Industrial Activities as the following: .

Heavy/High Impact Manufacturing Industrial Activities include = high impact or hazardous
manufacturing processes. This classification also includes certain activities accessory to the above, as
-specified in Section 17.10.040. Examples of activities in this classification mclude but are not limited
to, the following:

A. Any manufacturing use with large- scale facilities for outdoor oil and gas storage;

B. Any biotechnology research, development or production activities involving materials defined
by the National Institute of Health as Risk Group 4 or Restricted Agents (commonly known as
"biosafety level 4");
Battery manufacturing and storage;
Lime and gypsum products manufacturmg,
Non-ferrous metals production, processing, smelting and refining; .
Palntmg? coating and adhesive manufacturing;
Synthetic dye and pigment manufacturing;
Urethane and other open-cell foam product manufacturing;
Petroleum and coal products manufacturing and refining;
Primary metal smelting;
Vinegar, yeast and other pungent odor-causing items production;
Leather tanning;

- Cement and asphalt manufacturing;
Explosives manufacturing;
Fertilizer and other agricultural chemical manufacturing.

OZEFA=rImommOQ

Analysis. As mentioned, staff had previously determined that the crushing, processing, or sorting of
concrete and rocks was categorized within the Heavy/High Impact Manufacturing Industrial land use
classification. Staff determined that the classification was appropriate because it most closely describes the
proposed activity, namely due to the similarity of materials being processed and the loud noises produced
by cement and rock crushing, sorting, and processing. This determination was consistent with how the
activity had been classified in the past. Further, no other classification mentions the processing of cement.

Since the September 18, 2019, Planning Commission meeting, the appellant provided staff technical
analyses indicating that the activity within the warehouse does not create noise or air quality impacts to the
surrounding neighborhood greater than outlined in the Performance Standards Chapter of the Planning Code
(Chapter 17.120) or the Bay Area Air Quality Management District (BAAQMD) Significance Thresholds
for’ particulate matter and greenhouse gas emissions, respectively. The following two reports were
submitted, which are contained in Attachments C and D: “Air Quality, Greenhouse Gas and Dispersion -
Modeling Report” (Air Quality Analysis) and “Noise Impact Analysis Report Silverado/Argent Materials
Recycling Project” (Noise Analysis), respectively. -

The Air Quality Analysis indicates that the operation is approximately 90 percent below BAAQMD
thresholds for particulate matter and greenhouse gas emissions. The report indicates that emissions are
relatively low because the project’s warehouse operations are electrified and do not use diesel fuel and that
a minimal amount of dust produced from rock crushing escapes the warehouse. The Noise Analysis .
-indicates that the operation within the warehouse does not exceed either the commercial or the industrial
noise maximums in the Performance Standards of the Planning Code. :

An activity is only appropriately categorized as Heavy/High Impacts if it includes high impact or hazardous -
manufacturing processes. The analyses indicate that the activity does not have a high impact on the
neighborhood and the rock crushing does not involve hazardous materials or processes. “Therefore, the

~ operation should not be categorized as a Heavy/High Impact Manufacturing Industrial Activity.

Regulation. This activity classification is not permitted in the CIX-2 Zone and, therefore, would not be
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permitted to expand into the warehouse.

Extensive Impact Civic Activities

Description. Section 17.10.240 of the Planning Code describes Extensive Impact Civic Activities as the
following;:

Extensive Impact Civic Activities include the activities typically performed by, or the
maintenance and operation of, the following institutions and installations:

A. Airports, heliports, and helistops;
B. Cemeteries, mausoleums, columbariums, and crematories;

C. Colleges, junior colleges, and universities, but excluding business schools or other
- similar types of trade schools operated as profit-making enterprlses

Detention and correction mstltutlons

Docks and wharves operated by a public agency;
Electric transmission lines;

Garbage dumps and transfer stations;

Curbside recycling collection centers;

Golf courses and driving ranges;

Major mail-processing centers;

Military installations;

Public and public utility corporatron or truck yards;
Radio and television transmission stations;

Railroad and bus terminals;

Railroad rights-of-way and yards and bus storage areas;
Reservoirs and water tanks;

Sewage disposal tanks;

Stadiums, sports arenas, auditoriums, and bandstands;
Truck terminals operated by a public agency;
Zoological gardens and wildlife preserves;
Campgrounds; | |

Stormwater detention ponds and facilities;

éﬁﬁﬁm?ﬂpwngrzarg_@m@p

. Facilities supervised by or under contract with the State Department of Corrections,
including alternative sentencing and commumty work release programs

Analysis. This classification is offered for consideration because it lists transfer stations in its list of possible
facilities and the County of Alameda considers the rock crushing operation a transfer station for permitting
purposes. However, staff does not consider it an appropriate classification for the following reasons.

OMC Section 8.28.010 describes a transfer station as “a facility with all appropriate permits utilized to
receive collected materials, to temporarily store the collected materials, and to transfer the collected
materials to a processing or disposal facility as appropriate.” Staff does not believe that this is an
appropriate description of the operation because it does not mention treating or transforming materials.
Transfer stations are generally only holding areas where larger trucks pick up materials for transfer to
processing facilities. ,

Further, the Planning Code considers the classification a Civic Activity, which includes “the performance
of utility, educational, recreational, cultural, medical, protective, governmental, and other activities which
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are strongly vested with public or social importance.” In general, the City has only categorized goverrirhent
operations (including functions contracted out by the government) or nonprofit facilities to be Civic

Activities, not traditional for-profit operations. The subject rock crushing operation is a for-profit venture.

Regulation. This act1v1ty would require the granting of a Condltlonal Use Permit to expand into the
warehouse because it is conditionally permitted in the CIX-2 Zone.

Recvclmg and Waste-Related Industrial Activities

Description. Section 17. 10.586 of the Planning Code describes this activity as the following:

Recycling and Waste-Related Industrial Activities include recycling collection, intermediate
processing, and other activities related to the storage and processing of used and waste
materials. This classification also includes certain activities accessory to the above as specified
in Section 17.10.040.

A. Satellite Recycling Collection Centers. An activity accepting recyclable non-hazardous
materials directly from the public by donation, redemption, or purchase at facilities
less than five hundred (500) square feet in area that generally do not use power—drlven
processing equipment.-

Satellite collection centers may include mobile recycling units, bulk reverse vending
machines, kiosk type units, and/or unattended containers placed for the donation of
recyclable -materials. These facilities are generally located in, or associated with
supermarkets and shopping centers. Most, though not all, satellite collection centers
are set up pursuant to requirements of the California Beverage Container Recycling
-and Litter Reduction Act of 1986, which requires establishment of such centers in all -

~ "Convenience Zones" (CZ) in California, defined as the area within one-half (44) mile
of all supermarkets, to collect beverage containers made from materials such as
aluminum, glass, plastic, and bimetal for recycling.

B. Primary Recycling Collection Centers. An activity accepting recyclable non-hazardous
materials by donation, redemption, or purchase at facilities occupying an area of more
than five hundred (500) square feet that are not operated incidental to a host use and
that may have a permanent building. Primary collection centers typically use power-

~driven equipment to sort and condense material for shipment to an intermediate
processor or other user. Primary Recycling Collectlon Centers may have a combination
of outdoor processmg and storage.

Page 6

Analysis. Staff does not consider this an appropriate classification because these facilities are intended to ™ .

address materials that are received in relatively small amounts by donation. These activities are generally
related to a paper, glass, and plastics and do not involve large amounts of constructlon debris such as the
subject operation.

Regulation. This act1v1ty would require the granting of a Conditional Use Permit to expand into the
warehouse because it is conditionally permitted in the CIX-2 Zone.

General Manufacturing Industrial Activities

Description. Section 17.10.580 of the Planning Code describes Heavy/High Impact Manufacturing

Industrial Activities as the following:

General Manufacturing Industrial Activities include the manufacturing, compounding, processing,
assembling, packaging or treatment of products from extracted, raw, recycled or secondary materials;
they may have some or all activities conducted outdoors. This classification excludes all activities under
Intermediate Recycling Processing Facilities. The Zoning Administrator or his/her designee may place
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an act1v1ty that otherwise fits this description, but does not produce noise, v1brat10n air pollution, fire
hazard, or noxious emission that will violate standard in Chapter 17.120, or another federal, State or
local standards into the Light Manufacturing Industrial Activities classification. This classification also
includes certain activities accessory to the above, as specified in Section 17.10.040. Examples of
activities in this classification include, but are not limited to, the following: ‘

A. Chemical manufacturing (except for the chemical products listed under Heavy/High/Impact -
Manufacturing);
Glass manufacturing;
Metal foundries;
Wood product manufacturing;
Heavy equipment and manufacturing;
Paper finishing; '
Pipe production facilities;
Textile mills;
Tire retreading and recapping;
Wood product manufacturing.

SrmaFEmouaw

Analysis. Staff has determined that General Manufacturing Industrial Activities is the most accurate
classification for an indoor rock and concrete crushing operation. As discussed previously, the proposal
does not generate the impacts that would classify it as Heavy/High Impact. Further, the operation includes
_the processing of secondary materials and heavy equipment as described in the classification.

Regulation. Under the Planning Code, this activity would be allowed, by right, to expand into the
warehouse because it is permitted in the CIX-2 Zone. However, expansron into the warehouse would be
required to obtain all necessary building permits.

- CONCLUSION
After reviewing technical analyses provided by the appellant, staff recommends re-classifying the rock
crushing operation from a Heavy/High Impact Industrial Activity to a.General Manufacturing Industrial

Act1v1ty This reclassification is appropriate because of the analyses demonstrate that, because the
expansion of the operation the adjacent lot is indoors

RECOMMENDATIONS: | 1. Uphold appeal and re-classify the rock crushing
' : operation as a General Manufacturmg Industrial
Activity.

Prepared by:

MOE HACKETT
Planner II d/

T,

LKOBERT MERKAXIP ’

Zoning Manager
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Approved for forwarding to the
City Plannmg Commission:

/F%f@/

BW’ARD‘MANA
Deputy Director
Bureau of Planning

ATTACHMENTS:

A.
B. Materials submitted February 13, 2020 by the owner of 685 85™ Avenue
C.
D

September 18, 2019 Planning Commission October 29, 2018 Determination Letter

Air Quality, Greenhouse Gas and Dispersion Modeling Report Argent Materials Oakland
California (dated January 14, 2020)

D. Noise Impact Analysis Report Silverado/Argent Materials Recycling Project City of Oakland,
'Alameda County, California (dated January 3, 2020)

LEGAL NOTICE

ANY PARTY SEEKING TO CHALLENGE THIS DECISION IN COURT MUST DO SO WITH]N
NINETY (90) DAYS OF THE ANNOUNCEMENT OF A FINAL DECISION, PURSUANT TO THE
CALIFORNIA CODE OF CIVIL PROCEDURE SECTION 1094.6, UNLESS A SHORTER
PERIOD APPLIES.
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Location: | 685 85" Avenue — See map on reverse

» Assessor’s Parcel Numbers: | 042-4318-008

Proposal: | Appeal of a determination from the Zoning Manager that found a rock

and concrete crushing activity at the site is: 1) classified as Heavy/High
Impact Manufacturing Industrial Activities in the Planning Code, and 2)
not a legal nonconforming activity.

Applic‘antﬁ William Crotinger /Sean R Marciniak, Miller Starr Regalia *

Appellant: | William Crotinger /Sean R Marciniak, Miller Starr Regalia
Case File Number: | DET180082-A01 : '

Planning Permits Required: | None

General Plan: | Commercial Industrial Mix and General Industrial

Zoning: | Commercial Industrial Mix - 2 (CIX-2) Zone and Industrial and
General Industrial Zone -

Environmental Determination: | Categorically Exempt under California Environmental Quality Act
. (CEQA) Guidelines Section 15306, Information collection

Historic Status: | Non-Historic Property

City Council District: | 7

Status: .| The zoning determination letter was mailed on July 25, 2017 and
‘ again on February 02, 2018; Project appealed on November 3,2018.

Staff Recommendation: | Deny the Appeal and uphold the Zoning Managei’s determination.

Finality of Decision: | Final (cannot be appealed to the City Council pursuant to Section
' 17.132.030 of the Planning Code)

For Further Information: | Contact case Planner Moe Hackett at (510) 238-3973 or
' mhackett@oaklandca.gg

SUMMARY

This item is an appeal of a zoning determination that a rock and cement crushing, sorting, and processing
facility was illegally expanded into a warehouse on a neighboring parcel. Staff recommends denial of the
appeal because the activity is not permitted in the Commercial Industrial Mix - 2 (CIX-2) Zone and the
Appellant has not demonstrated, based on substantial evidence in the record, that there was an error or
abuse of discretion made by the zoning manager in the determination.

Attachment A
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.~ BACKGROUND

On July 16, 2013, the Bureau of Planning Issued a Zoning Clearance (ZC131567), on the basis that an

 existing rock and concrete crushing and processing operation at 8291, 8300, and 8304 Baldwin Street (Site

1) was a legal, nonconforming activity. This determination was based on evidence showing the business
was “grandfathered” because it started when the site was within the M-40 Heavy Industrial Zone, which
permits the activity. In 2008, the Zoning at the site changed from M-40 to Commercial Industrial Mix— 2
(CIX-2), which does not permit the activity (see Zoning Analysis, below).

At some point between June 9, 2014 and May 11, 2015, two holes were created on the side of a warehouse
on an adjacent parcel at 685 85" Avenue (Site 2) to accommodate a machine for conveying rocks and
concrete from Site 1 for sorting, storage, and further crushing. Staff determined this time-period on aerial
images of the site located on Google Earth. The holes in the warehouse were created without the benefit
of permits, and the issue is currently being investigated by code enforcement within the Building Bureau,
Site 2 was also rezoned to CIX-2 in 2008. A site visit by staff from both the Bureaus of Planning and
Building on August 30, 2019 confirmed that sorting, storage, and rock and concrete crushing were being
performed within the building on Site 2. :

A Zoning Manager’s determination letter was requested on July 13, 2018 by William Crotinger and Sean
Marciniak of Miller Starr Regalia, the attorneys for the operator of the rock and concrete crushing and

. processing operation (see Attachment A). This request was in response to a Notice of Violation issued by

the City regarding the rock and concrete processing and crushing in the structure on Site 2.

Staff determined that the Zoning Manager considers the operation to be a Heavy/High Impact Industrial
Activity under Chapter 17.10 of the Planning Code (see Aftachment B for the October 29, 2018
determination letter). The determination further stated that expansion of the operation would require a
Major Conditional Use Permit (a recent review of the letter determined that the activity is not permitted
within the CIX-2 Zone at 685 85" Avenue; therefore, the expansion would require a Major Variance to
expand. This issue is further discussed in the Zoning Analysis Section of this report). The determination
letter stated that the expansion into the warchouse at Site 2 was performed without the benefit of permits
and must be legalized or the activity vacated. -

The applicant appealed the determination on November 13, 2018 (sée Attachment C for the Appeal). The

appeal is the subject of this report. Per Section 17.132.020 of the City of Oakland Planning Code, to uphold -

the appeal, the Planning Commission must determine that an error or abuse of discretion was made by the
Zoning Manager or the Zoning Manager’s decision is not supported by evidence in the record. The
arguments raised by the Appellant are summarized below in the “Basis for the Appeal” portion of this
report, along with City staff’s response to each argument. '

PROPERTY AND NEIGHBORHOOD DESCRIPTION

There are two sites in question: three parcels with the legal, nonconforming rock and concrete crushing

. operation at 8291, 8300, and 8304 Baldwin Street (Site 1) and the parcel that received the expansion at 685

85™ Avenue (Site 2). Site 1 is 167,792 square-feet of open area that contains no structures, except for two
small office areas. It contains large piles of concrete, truck routes, and machines for the crushing, sorting,
and movement of rocks and concrete, Site 2 has an area of 204,276 square feet. This parcel is almost
completely covered by a single large industrial building, which also contains machines that sort, crush, and
move rocks and concrete. The industrial building also contains piles of sorted rocks and concrete. The
context of the surrounding area is industrial, consisting of mostly large utilitarian buildings and open lots
of varying sizes. The nearest residential areas are over 1,900 feet away,

Page 3
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ZONING ANALYSIS

Site 1 is entirely in the CIX-2 Industrial Zone. Site 2 is also within the CIX-2 Industrial Zone, except for
the front approximately 180 feet of the property, which is in the General Industrial (IG) Zone. This zoning
analysis will only consider the regulations of the CIX-2 Zone because the activity was expanded to the area
of the parcel with that designation. ' .

The CIX-2 Zone is intended to create, preserve, and enhance industrial areas that are appropriate for a wide
variety of commercial and industrial establishments, It allows for a large custom, light, and general
manufacturing with certain limitations relating to distance from residentially zoned areas. '

Staff determined that the crﬁshing' and proceséing of concrete and rocks at the site is categorized within the
Heavy/High Impact Manufacturing Industrial land use classification. Section 17.10.580 of the Planning
Code describes this classification as the following; ‘

Heavy/High Impact Manufacturing Industrial Activities include high impact or hazardous
manufacturing processes. This classification also includes certain activities accessory to the above, as

- specified in Section 17.10.040. Examples of activities in this classification include, but are not limited
to, the following: . : S :

A. Any manufacturing use with large-scale facilities for outdoor oil and gas storage;

B. Any biotechnology research, development or production activities involving materials defined
by the National Institute of Health as Risk Group 4 or Restricted Agents (commonly known as
"biosafety level 4"); '

Battery manufacturing and storage;

Lime and gypsum products manufacturing; o

Non-ferrous metals production, processing, smelting and refining;

Painting, coating and adhesive manufacturing; '

Synthetic dye and pigment manufacturing;

Urethane and other open-cell foam product manufacturing;

Petroleum and coal products manufacturing and refining;

Primary metal smelting; '

Vinegar, yeast and other pungent, odor-causing items production;

Leather tanning;

Cement and asphalt manufacturing (emphasis added);

Explosives manufacturing;

Fertilizer and other agricultural chemical manufacturing,

CZErR=-TZommyQ

Staff determined this classification, which includes cement and asphalt manufacturing (underlined above),
because it most closely describes the proposed activity and due to the loud noises and dust produced by
cement and rock crushing, sorting, and processing. The activity on Site 2 is particularly hazardous because
of the concentration of exhaust from the machines and the dust created by the rock crushing and sorting
within a building. This determination is consistent with how the activity at other locations has been
classified in the past. No other classification mentions the processing of cement,

This activity is not permitted in the CIX-2 Zone and, therefore, requires a Variance to operate. Section
17.148.020 states that Variances involving activities are considered Major and, thus, require a decision by
the Planning Commission. Examples of activities permitted in the CIX-2 Zone include General
Warehousing Storage and Distribution and Custom, Light, and General Manufacturing Industrial Activities.

Note that the determination letter incorrectly stated that the expansion required a Major Conditional Use
Permit to-expand into Site 2. Recent review. of the issue determined that the activity is not allowed in the
CIX-2 Zone and, therefore, requires 2 Major Variance to operate, : :
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ENVIRON MENTAL DETERMINATION

The California Environmental Quality Act (CEQA) Guidelines statutorily and categorically exempts
specific types of projects from Environmental Review. The zoning determination is Categorically Exempt
under California Environmental Quality Act (CEQA) Guidelines Section 15306, Information Collection.

BASIS FOR APPEAL

The appellant filed a timely Appeal of the Zoning Manager’s determination on November 13, 2018.
The following describes the issues raised in the appeal and staff’s response. The issues are in bold staff
response are in italic. ' :

1) The zoning determination letter incorrectly frames our client’s request. The City’s letter
indicates it was prepared “in response to [our] request for a zoning determination to
expand ... the current activity to include facilities located at 685 85" Avenue (adjacent
building).” We did not request that the City determine whether our client’s “expansion”
into the warehouse was lawful because, simply, our client never expanded into the
warehouse. Silverado and the concrete recycling company operated on the premises before
.it, always used the entirety of the warehouse as an integral part of their recycling activities.

- It seems the City misunderstood the facts and the nature of our request.

Staff Response

In the process of developing the determination, a site visit was made August 30, 2019, that -
confirmed the expansion of the activities on Site 1 onto Site 2. Staff would have been remiss not

- to note this in the determination and order termination of the violation. The scope of the
determination letter is staff's decision to make, even if it is beyond that requested by the
applicant. '

. Staff determination that the rock and concrete crushing activities expanded into the warehouse
after the 2008 rezoning of the property is based on the scope of the 2013 Zoning Clearance,
which did not include Site 2, and aerial imagery from Google Earth that clearly showed two
openings created in the building between June 9, 2014 and May 11, 2015 to accommodate the
conveyance of rocks and concrete from Site 1. Attachment D shows these images and describes
how staff determined when the activity was expanded into Site 2. Note that these openings were
created without the benefit of a building permit and the violation is currently under code
compliance investigation with the Bureau of Building as well.

A4 site visit from Planning staff last winter confirmed the holes in the wall and the conveyers
entering the warehouse. On a second site visit with staff from the Bureau of Building on August
30, 2019, staff witnessed rocks and concrete conveyed into the warehouse and sorted depending
on size (see Attachment E for photographs of a hole in the wall, conveyer belts entering the
warehouse, and the operation of machines crushing and processing rock and concrete within the
warehouse). The larger rocks and concrete were further crushed within the warehouse. Staff
also witnessed the hazardous indoor air quality condition produced as a result of the indoor rock
crushing activities. ' ‘ ‘

The appellant states that Site 2 had been used as storage for the recycling prior to the 2008
rezoning. However, since Site 2 is on a separate parcel, the activity must be classified separately
Jrom the activity on Site I (see 17.10.040 of the Planning Code). Ti herefore, prior to the
expansion, the operation on Site 2 was classified as General Warehousing, Storage, and
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2)

3)

- after the City’s zoning change in 2008.

Distribution Industrial Activities (see Section 17.10.583 of the Planning Code), which is
Dpermitted in the CIX-2 Zone and prior zoning,. ‘ ' : ’ ‘

However, the conveyance of the rocks across a property line and into the warehouse changed the
activity on Site 2 to Heavy/High Impact Manufacturing Industrial Activity after the 2008 rezoning
of the property to CIX-2. As discussed in the Zoning Analysis section, above, this activity is not
permitted in the CLX-2 Zone. Like the operation on Site 1, the processing, sorting, and crushing
of rocks is considered Heavy/High Impact Manufacturing Activities because of the creation of
noise and dust impacts and this classification most closely describes the operation. '

- In sum, the Heavy/High Impact Manufacturing Industrial Activity began on Site 2 after the 2008

rezoning to CIX-2, this activity is not permitted in the CIX-2 Zone, and is, therefore neither legal
nor conforming. Staff has not found any Zoning Clearance or land use entitlement allowing this
activity on Site 2, ’

The current warehouse uses are not materially different than what oceurred under prior
zoning. One of the requests in our letter was to determine that Silverado’s warehouse
operations were legal, non-conforming uses because this activity preceded the City’s
rezoning of the property in 2008, replacing an industrial (M-40) district with a mixed
commercial /industrial (CIX-2) zone district. With this change, certain heavy industrial
uses were no longer permitted on the property. As detailed in our request for a zoning
determination letter, the warehouse has always been used in conjunction with concrete
recycling that occurred in the outdoor yard at 8291-8304 Baldwin Street, both before and

- Staff Response

See response #1. According to the appeal, wa}‘éhousing occurred for the rock and-concrete
operation prior o the rezoning. As described above, rock sorting, processing, and crushing
started after the rezoning and are considered Heavy/High Impact Manufacturing Industrial

Activities, which is not permitted in the CIX Zone.

The zoning determination letter did not acknowledge the extensive evidence provided by
Silverado of the warehouse’s historical use. The City’s zoning determination letter does not
seem to acknowledge or account for the great deal of evidence that Silverado submitted to
show the warehouse was used for recycling activities prior to the City’s rezoning action in
2008. The evidence includes old lease material, declarations by employees of the previous
recycling operator, sign under penalty of perjury; and Alameda County records, all of
which show the warehouse has been used, for more than a decade, to store recycling
equipment and materials, and for the repair of heavy recycling equipment. We consulted
Bay Area planners, who have indicated such evidence is routinely accepted as proof of a
legal, non-conforming use, and have attached a letter by a former City of Oakland planner
that confirms this practice.

Staff Response

As mentioned in response #1, since Site 2 is on a separate parcel, the activity on that site must be
classified separately from the activity on Site 1 (see 17.10.040 of the Planning Code). Therefore,
before the rock crushing, sorting, processing activities began, the operation on Site 2 was
classified as General Warehousing, Storage, and Distribution Industrial Activities, which was

. permitted in the CLX-2 Zone and prior zoning. The expansion of the Heavy/High Impact

Manufacturing Industrial Activities to Site 2, however, occurred after the 2008 rezoning, This
activity is not permitted in the CLX-2 Zone, and is, therefore, neither conforming nor legal,
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4) Both The zoning determination letter did not address, all, our client’s claim that Silverado’s .
indoor operations are permitted by right. Staff’s position has been that past Zoning '
Clearances only address Silverado’s outdoor activities, which staff determined were Heavy
Industrial Uses, whereas we presented substantial evidence that Silverado’s indoor uses are
Light Industrial or General Industrial Uses, which are permitted by right in CIX-2 districts.
This issue was not addressed in the City’s zoning determination letter.

Staff Response

Staff agrees that the General Warehousing Industrial Activities, when not in conjunction with the
Heavy/High Impact Manufacturing Industrial Activities, is permitted in the CIX-2 Zone.
However, the crushing, sorting and processing of rock and concrete in the indoor warehouse are
classified as Heavy/High Impact Manufacturing Industrial Activities, which are not permitted in
the subject zone. Rock and concrete crushing, sorting and processing are classified as
Heavy/High Impact Manufacturing Industrial Activities because of its noise and dust impacts and
the classification most closely describes the activity. Further, the activity on Site 2 is hazardous
due lo the concentration of exhaust from the machines and the dust created by the rock crushing
and sorting within a building. Staff witnessed this hazardous condition when they visited the site
on August 30, 2019. In 2013, the Zoning Manager determined that Heavy/High Impact
Manufacturing Activities was the appropriate classification for the operation. This determination
was not contested by the applicant, '

CONCLUSION

The Appellant has not demonstrated, based on substantial evidence in the record, that there was an error or
abuse of discretion made by the Zoning Manager in the determination. Staff made the appropriate
interpretation of Use Classification in the Planning Code, and the established history of the operation and
actual, present-day site condition (based on Staff’s site visit) demonstrate illegal and nonconforming
activities at Site 2. '

RECOMMENDATIONS: - Forapprovals: 1. Deny the Appeal, thereby upholding the
' , o Zoning Manager’s determination of unpermitted

activities at 685 85" Avenue.

Prepared by: ‘

MOE HACKETT
Planner II
Reviewed by:
BERT MERKAMP

Zoning Manager
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Approved for forwardmg to the

EDWARD MANASSE
Deputy Director
Bureau of Planning

- ATTACHMENTS:

July 13, 2018 Request for Determination

October 29, 2018 Determination Letter

November 13, 2018 Appeal of Determination Letter

Google Earth aerial imagery demonstrating expansion into Site 2

Photographs of conveyer belt entering the warehouse and the rock crushing machine operating
within the warehouse : :

HO oWy

LEGAL NOTICE:

ANY PARTY SEEKING TO CHALLENGE THIS DECISION IN COURT MUST DO SO WITHIN
NINETY (90) DAYS OF THE ANNOUNCEMENT OF A FINAL DECISION, PURSUANT TO THE _
CALIFORNIA CODE OF CIVIL PROCEDURE SECTION 1094.6, UNLESS A SHORTER

PERIOD APPLIES:;



. MILLER 5VARR ' 1331 N, Callfornia BIVS: T 526 0359400
REGALIA _ ' Fifth Ftoor F 026033 4126
' Walnul Greek, CA 94596 www.marlegal.com

Sean 'R, Marciniak
sean.marcinlak@mstlegal.com

ECEIVE

NOV 1 32018

July 13,2018

ECETVER)

. R I JUL 13 2018
City of Oakland
Robert Merkamp. Planning & Zoning Division -
Zonhing Manager T—————
Clty of Oakland ‘ _
Plahning and Bullding Department
250 Frank H. Ogawa Piaza, Ste, 2340
Oakland, CA 94612-2031
Emall: RMerkamp@osklandnet.com

1 . Cityof Qakland
LPlanining & Zoning Division

Re:  Requestfor Zoning D

Code E

orcem

Dear Mr. Merkamp;
Miller Starr Regalla represerits Sliverado Contractors, Ing, and Argent Materials, Inc.
(collectively, “Sliverado"y in their recyaling: operations at 685 85th.Avenue and 8291-
8304- Baldwin Streat in the-City of Qakland. In-Febfuaty 2018, thé City issued a. -
Notice-of Viclation (*"NOV*) concerning. these: properties, alleging in.part that. on-site
operations were inconsistent with-prasent zoning. Miller Starr Regalla appealed the
NOV,on Silverado's behalf, oh March 9, 2018.

On July 3, 2018, Administrative: Manager Sandra Smith-senit us a lefter, satting forth
the Clty's process for adjudicating a zoning appeal. In that letter, she indicated the
next step to appeal'the City's alleged zoning vidjation would be for Silverado to
request.a zoning determination lettet from you. This letiar constitutes such a-
request. , '

I, Requaest that City d,,gge'rmm'esu\feradws outdoor and Indoor activities

tte legal, nonconforming uses.

We hereby request that ths City determine that Sitverado's tegycling operations are
lawful. “Insofar as these recycling.operations ocour at 8291, 8300, and 8304 Baldwin
Street.and 685 86th-Street (collettively, "the Properties”), these are legal,
nenconforming-uses. These.operatiohs were permitted by tight prirto

June-17, 2008, when the City changed the Froperties’ Zoning-from an industrial

S Thefasses'sor parcel numbers for 8291. 8300"fand 8304 Baldwin Street are,
respectively, 042-4318-044,.042-4318-043, 042-04317-042. The assessor parcel v
number for 685 85th Avenue is 042-4318-008. : e e

Attachment A

Offices: Walnut Cresk / San Franglsco / Newporl Baach
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(M-40) district to a CiX-2 (Commercial Industrial Mix - 2) district, and have been

conducted continuously since at least 1998,

In support of these determinations, we hereby incorporate by reference the contents
of our March'9, 2018 Appeal Letter and each of its 14 .exhibits. In addition, we have
included in-this correspondence additional evidence to support our coriclusions that
Silverado’s operations on each of the Properties are legal, rioncanforming uses,

-These conclusions ‘are explained and evidenced-below.

i, Silverado’s usé of the three outdoor parcels and the warehouse are all
legal, nonconforming uses. :

A Brief sunimary of Silverado’s uses,

Silverado accepts the dellvery of:concrete and asphalt:from trucks which Ingress -
onto the Properties from 85th Avenue.. In the site’s yard, materials are unloaded -
- from vehicles, stockpiled, and broken into softball-sized rocks by-a mechanical

crusher. Depending on market:demand, these softball-slzed rocks ate elther sold
directly to Silverado's tustomers, or sent to Siiverado's warehouse space for
secondary processing-and sorting. This warehouse space accommodates the
secondary processing and sorting equipment, which takes up less than 16,000
sguare feet of the 40,000-square-foot.Indoor area, : '

After being processed and sorted into smaller aggregates, the materials are storsd
and made avallable for pickup by-customers in the remaining 24,000:square feet of
warehouse space, as.well as in outdoor storage areas. Both the.indoor and outdoor
- spaces are also used for the storage and repair of heavy equipment.

Ultimattely, the yard and warehcuse, @ind éach of the four legal lots they accupy, are
Operated as-an integrated whole, and together allow Silverado to recyele. about
425,000 tons of aggregate anrually. In past years, Silverado has taken down and
recycled enormous: projects siich as the Bay Bridge and Candlestick Park, and
diverted recycled building materials back Into local construction projects. Silverado’s
customers consist largely of utilities, cerment suppliers; and contractors (including
general engineering, underground,.demoalition, and pavirig contractors), and its
recycled products are-used in a variety. of applications, Incliding s components of
Infrastructure projects (e.g., road and utility beds) and as‘ingredients in other
products (e.g., concrets), -

Silverado's recyeling center is located ih aii industrial area of the City near Interstate
880, set amid railroad tracks, a Junkyard (used to source recycled car and truck
parts), and other industrial uses. The nearest residential homes are located

- thousainds of feet away, and Silverado’s immediate neighbors are the Golden Gate
Truck Center, the East Bay SPCA, and various cannabls-related businesses.

SLVC\54881\1641462,2
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For convenience, we have included an annotated mép‘ of all the. Properties:

Over the past several years, Silverado's operations have become increasingly
important for the: Bay Area construction economy as a-source of aggregate..
Historically, this material was available from a number of quarry and aggregate
mining ectivities, scattered throughout the Bay Area — some in rivérs and other
wetland areas. One by one, almost of all these quarry have closed, primarily for
environmental reasons, but the construction need for materials has increased
significantly. Silverado™s.operation provides & source of vitally Important aggregate

closé to urban construction needs, without the accompanying environmental

damage of quarry in rural areas.

SLVC\54861\1541462.2
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B. Silverado’s predecessor conducted the same type of recycling
operations, on all three .autdoor parcéls and within the
 warehouse.

Each of the outdoor and indoor spaces that Sliverado uses for recycling operations
was used by a predecessor that.conducted similar, integrated recycling operations,

and did-so before the City's rezoned the area in 2008. Here.are the relevant facts:

¢ Silverado is not the first tedycling business to use the Properties to process
- asphalt.and concrete. Since at least the late1990s, two sister companies —
Aman Environmental Construction, Inc. and the Cleveland Wracking
Company'(“Aman") — had.performed and supported the same recycling -
‘operations, turning asphalt. and concrete into reusable products. (See
Appeal Letter, Exhibit 2, §7.) ’

'» Aman oceupled, and used inan infegrated manner; the entirety of 8291,
8300, and 8304 Baldwin Street and a portion of 685 85th Avenuae, Including

the 40,000-square-foot warehouse space. There'is a great-deal of evidence

fo support this conalusion, including:

o A copy of Aman’s lease with the owner of the Properties, which
shows Steve Aman and his csompanies had the right to use all of the
outdoor portions of the Properties since 1998, and rights to.use the
warehouse space starting in November 27,:2006. (See ' :
Attachment 1, [see Recital A, which covers the outdoor space, and
Paragraph 1, which gave Aman rights to use 40,000 square fest of
building 'space at 689-691 85th Avenue?.) S

o Eyewitness staterents of people who worked for and with. o
- Aman, signed under penalty of perjury. These documerits include
the statements of workers employed by Aman and a third-party
+ rucking company, who-utilized the Properties on a frequent basis.
(See Attachment 2a-2¢.) These Individuals, which include an
operations stperintendent, a site foreman, and a truck driver who
regularly dellvered equipment fo the site; report that the outdoor
areas were used to crush rock, whereas the warshouse was used for
storage.(e.g., the stérage of recyclable materials, equipment.and
hazardous materials). and as a shop.to repair heavy equipmerit (e.g.,
- through welding and. other processes) — all of which were Integral to
Amian's reoycling operations. The recollection of these individuais is
consistent with the recollection of William J. Torres, the former
president of an affiliate to: Aman, who provided a declaration in

2The 68.9-6_91' 85th Avenue is a street address used to describe the same
warehouse that the 685 85th Avenue address describes. We are unawareas to.
how the street addresses were assigned; but can confirm it Is all the same property.

SLVC\64881\15641462.2
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support of our March 9, 2018 Appeal Letter. (Appeal Letter,
Exhibit 2, Totres Decl,, 112-7:) s

o Government documents, showing usage of the warehouse by
Aman.. Various government forms-and other documents show the
warahouse was I use by Aman prior t6 the. City's rezoning action In

- June 2008, including: :

* A Jurié 14,2007 hazardous materials tepoiting form that
Aman submitted to the.Alameda County Department of
Environmental Health, which conflrms that diesel, o,
hydraulic fluld, propane, spray paint, and waste oil were kept
In the warehouse. (See Attachment 3.)

" AdJdune 8, 2007 Hazardous Materials Inspection Report, which
shows the warehouse was used to store diesel, propylene,
and used-oll. (Sev Attachment 4 [reference to "shop bldg" in
northeast corner of property].) The warehouse is referrad to
as-a "shop” in this document, which is consistent with
tecollections by Aman employees that the warehouse was
used, in part, as & shop 1o repalrheavy machinery. (See

Aftachment 2a, 17 9; see also Attachment 2b, 7 10.)

o - Historical satellite imiagery. Sateliite phiotos confirm that land
within all corners.of the yard at the Baldwih Properties has been
occupled with recycling activities since-at least 1998, (Sea Appeal

~ Letter, Exhibit 3 [historical satellite photos of Properties compiled
from Google Earth; Exhibit 4) [sateliite photos. of site maintained by
City].) More specifically: _

»  Comparing a sateliite photo taken on May 31, 2007 (a year
befare the City's rezoning of the site) and a satellite photo
taken within the past two years; one can see that the
Properties have been used in substantially the same way by
Aman and Silverado. (See Attachment 5.) For instanice, the
location of recyclable material piles and Iinternal. circulation
routes-occupy virtually the. same.footprints. (See id.)

= When one-overlays lot lings on satellite imagery, which is
- possible using Alameda County's online Parcel Viewer
application,® one cari see.that the onsite operations are not
severable by legal lot lines, (See Attachment6.) For
. Instance, In numerous places, machinery and internal
circulation routes straddie multiple lot lines, dernonstrating

% See http://gls.acgov.orgiHtmi5Viewer/index.htmi?viewsr=parcal _viewer.

SLVC\64881\1541462.2
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that operations were never confined to APN 42-431 8-43, the
legal deslgnatfon for 8300 Baldwin Street. (See id.)

We recognize that some City documents indicate that legal, nonconforming uses
occurred at “8300 Baldwin,” without mention of the three other, assoclated
Properties, However, it appears that "8300 Baldwin® was used as.shorthand for
multiple properties; as was the case In the hazardous material reports.seft by Aman
1o the County. Even the City's own documents suggest there was a conflation of the
Properties. For instance, while the City's most recent zoning determination
indicates that prior Zoning Clearances were issued only for 8300 Baldwin Street,
and not for the remalning parcels.that comprise the Propettles (see Appeal Letter,
Exhibit 6), the staff worksheet that supports these Zoning Clearances suggests they
cover the business’ entire operations on all parcels. (See Appeal Letter, Exhibit-9
[5/16/12 staff worksheet indicates legal, nonconforming determination applies to
‘business,” not-a particular property].) -City inspection notes, meariwhile, confirm
that the 2013 Zoning Clearance at least “covers 3 open parcels centered [on] 8300
Baldwin and réar-driveway thru 685:85th Avenue biehind warehouse ..." (See
Appeal Letter, Exhibit 11 [1/5/18 Inspector Notes, as referenced in 1/19/18 email

from Audree V. Jories-Taylor to City].)

Regardless.of what past Zoning Clearances state, the evidence presented here'is
substantial, and would support any determination. by the City that Silverado’s
activities on the site are legal nonconforming yses.

Specifically, rock crushing and other: recycling activities conducted on each of the
outdoor spaces wers also conducted by Aman prior to the City's zoning change in
June-2008. Meanwhile, Silverado uses the sarme: exact warehouse space i support
of recycling activities that Aman used. prior to June 2008. The only differenice is that
Silverado uses 16,000 square feet of the warehouse for:secandary processinig arid
sorting activities, whereas Aman-used this space for storage (6.g., the storage of
recyclable materials, equipment, and hazardous. materials) and the repairof heavy
aqlipment, The remaining 24,000 square feet of warehouse space has been used
by both Silverado and Aman for the storage of equipment and materials and the
repair-of heavy equipment. : :

While the nature.of these recycling activities are somewhat different, the Oakland

. Planning Code'only prohibits changes that elther increase the footprint of or relocate
a nonconforming use (OPC, § 17.114.080(A); see more éxtensive.discussion in our
March 9, 2018 Appeal Letter.)

. First, Silverado’s use of the 16,000-square-foot portion of the warehouse for

processing.and sorting of materfals does not constitute an‘increase in size.
Sliverado currently uses the same exact indoor space that Aman used prior to the
Clty's rezoning of the site in 2008, and the footprint of operations has never
changed. _

SLVC\B468111641462.2
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Second, Silverado never relocated its operations to an area that was not previously
used for recycling, but instead reconfigured its existing, industrial space. In.
determining the meaning of words used In the City's Muricipal and Planning Codes,
section 1.04.020 of the Municipal Code provides that “{a]ll words and phrases shall

be construed according to the coirimon and approved usage of the language."
Accordingly, Merrlam-Webster's dictionary defines “relocate” to mean “establish or -

lay out in a new place.” The term “recorifigiuré," meanwhile, means "to changde the
way (something) is arranged or prepared for a particular purpose.” The difference,

then, is that-“relocating” a use contemplates moving &h activity into a space that was
previously unoccupied, or was ocoupled with a completely different land use,

whereas “reconfiguring” a land use merely contempletes the rearrangement of
similar activities within space that Is already occupied. Silverado has reconfigurad
its operations within the same footprint Aman used, and has not relocated any uses
to @ space that Aman did not previously use in its recycling operations,

While zoning laws ¢an be precise, it is not'the practice of cities-and cdun’t'.ies to

supervise a property owrier's exact configuration of activities on a square-foot by
square-foot basis. So long as these activitiés are inthe same land use. category,
agencies general shy away from the micromanagement of operations.* For
instance, in a restaurant, the-City's zoning code Js. unconcerned about the
configuration of tables.and chalrs and cooking space so.long as the property Is
zoned for restaurant use. (Ses; 6.9, OPC, § 17.73.020 [restaurants permitted in
CIX-2 zonies, without discussion of restaurants” Internal components);. see-also
OPC, §§ 17.10.272, 17,10.274 [City's definitions of restaurants do not address
specific locations of kitchens, seating, and other component activities, but are
concerned with establishing larger categories of usel:) Similarly, in a big box retail
store, the City's zoning does not.control in which aisles a proéduct is-stored or-s61d,
so lorig as the: site has commercial zoring. (See, e.g., OPC, § 17.73.020 [certain
retall stores, including General Wholesale Sales, permitted in CIX-2 zones,; without
discussion of location of:-component operations]; see &lso, e.g., OPC, §§ 17.10.340,
17.10.345, 17.10.430 [City's definitions of retail stores do.not address specific
locations of sales areas, ancillary: office tises, and other operational activities].) In
each of the above examples, reconfiguring a site by moving seating or sales
displays does not change or alter the land use.

* It is iore the function of the building code, and'its enfor¢éement, to .ensure
that specific activities are conducted In speciflc locations, but only to the extent
necessary to make sure.these activitles are: conducted in a safe manner: In this.
instant enforcement action, there Is no allegation that Siiverado's indoor land use
activities violate the building code. The building code violation alleged by the City
cgoncerns the structural integrity of two openings to the warehouse but, as discussed
in the City’s. July 3, 2018 letter; this violation is to be addressed once the zoning
issues are resolved, Please note, a strictural engineering firm, FBA Ing., has

- determined these “openinigs do not structurally compromise sither the vertical load

carrying ability or the lateral stability of the warehouse structures.”. (March 9, 2018
Appeal Letter, Exhibit 8,) - , :

'SLVCI54881\1641462.2
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Here, Silverado's situation is analogous. Where, specifically, Siiverado stores
materials or conducts processing activities on the site, and whether it shifts
operations-around, does ot alter the site’s use. After all, the footprint of the large
debris pile in the center of the site changes on & daily basis, based on how rriuch
recyclable material is imported and recycled on that specific day., Furthermore, untif
afew years ago, Aman and Silverado. used portable crushing and processihg =
equipment; meaning ttie configuration-of the site changed frequently, Recyeling is a
dynamic operation, and necessarily must, be permitted to change — and we believe -
the City's code reflects this. : :

“In accordance with the-above, we are requesting the City defermirie all of
Silverado's activities are legal -and nanconforming.

C.  In'the alternative; Sllverado’s warehouse uses are permittd by
right in CIX-2 Zones. ~

If the City determines:that: Silverado’s processing and sorting activities in the
16,000-square-foot portion of the warehouse at 685 85th Avenue constitute a
relocation.of uses, as opposed to a reconfiguration of its'operations, we request.that -
- the City determine these warehouse activitles are permitted by right under current
zoning. : :

Prior Yo June.2008; when the. City rezoned the area, Silverada's operations-would -
have qualified as an Intermediate Recycling ProcessingFagility, which was defined
as an “activity serving as a collection point for receiving, processing, storage, and
distribution of large quantities of recyclable materials dellvered from recycling
colléction ceriters or other sources.” (Former OPC, § 17.10.686.) This'term

. contemplated that recydling activities would be “processed entirely indoors.” (Appeal
Letter, Exhibit 12, p. 6 [December 2, 2008 Staff Report to the Community and
Ecorioric Development Agency].): On March 17, 2009, the City Council deleted this
Industrial subclassification through its. adoption of Ordinance No. 12923, with the
understanding that the City would “revert to the previous practice of considering

such businesses.as manufacturing (light, general.or heavy/high impact, depending
on the nature of the operations).” (See-id,) The proper approach; then, Is fo

- consider the scope of Silverado's operations and, based on the specific facts,

- determine whether it qualifies as a light, general, or heavy industrial use.

The secoridary processing and sorting of the “softball-sized" rocks in the
warehouse, as well as their storage, properly qualify as either a. General .
Manufacturing Industrial Activity or a Light Manufacturing Industrial Activity, both of
which are permitted by right In CIX-2 and IG Zones. (OPC, Table 1 7.73.020.)

Turring to the facts, Sllvérado's;procqss’lng_ and soding@peraﬁo‘hs- within the
warehouse consist of the processing and sorting of small, recycled stones into

smaller stones, gravel, ahd sand. These dre not "high impact” or ‘heavy"
manufacturing activities, given that (1) these activities fit within less than 16,000

SLVC\64881\1841462.2
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square feet of indoor space (whereas the remaining ~24,000 square feet of
warehouse space Is devoted to access and the storage of product, as well as the
repair of equipment), and thus do not involve "large-scale facliities;” and (2) these
activities do not produce noise, vibration, air poliution, a fire hazard, or noxious
emissions that would violate the standards sat forth In Chapter 17,120, or any other -
federal, state.or local standards, and thus have minimal lipact. (See OPC,.

-§ 17.10.580; so® also March 9, 2018 Appeal Letter [detailed analysis showing
Silverado’s warehouse operations do not produce noiss, vibration, air poliution, fire
hazards, or noxious-emissions that would violate the standards in Chapter 17,120,
or-any other federal, stéte, or local s‘tanvdards'],? Therefore, the Clty has the
discretion to determine that Silverada's operations qualify as “Light Manufacturing
Industrial Activities" or as “General Manufacturing industrial Activities’ under
sections 17.10.560 and 17.10.570 of the Oakland Planning Code..

Both General and Light Manufacturing Industrial Activities are permitted by right In
CIX-2 and IG Zones. Accordingly, if Silverado’s warehouse operations.do not
qualify as a legal, nonconforming use, we request the City detérmiine they are lawful
and permitted under current zoning requirerients. '

1. - Coneclusion.

Silverado constitutes an Qakland success story In Its recycling and diversion of
debris that would otherwise go into preclous landfllls. Our client's. operations.aiso
allow for the sourcing of construction material without the. need to permit additional
quarrying sites in the region; which are generally harmiful to the environment. The
recycling of aggregate.generates approximately 50 percent fewer greanhouse gas
emissions when compared to the mining of raw, materials. to praduce the same:
product. (See Attachmerit7.) Environmental bansfits also accrue from having a
local source of aggregate, because less truck trips are needed to produce and
. deliver materlals. The nearest quarries are scattered widely across the Bay Area,
and generally are located between 30 to 40 miles-away from the Properties, If
Silverado's product were-not available to local construction companies; truck
dellveries from regional quarries would sigrilficantly Increase vehicle miles traveled
(‘VMT"), and the diesel particulate matter and greenhouse gas emissions
associated with these trucking routes would also increase. The estimated VMT-
related greenhouse gas emission savings from operation of Siiverado's site Is equal
to the emissions generated by about 18,000 passenger vehicles, or by about 18,000
single-family hemes (which Is the equivalent.of 10 percent of Oakland's entire
housing stock). (See id.) Meanwhile, Silverado’s decision to move processing
‘operatlons indoors confers a. more localized 8nvironmental benefit, as dust from -
these operations is captured indoors, and does not disperse into the community.
Lastly, Silverado's processing and sorting equipment is electrically powered, further
reducing emissions, and our client hopes, In the. long-term, to install solar panels on
the warehouse roof.
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‘Rabert Merkamp

City of Oakland

Planning and Building Department
July 13,2018 .

Page 10 -

Tuming to the legalities, as discussed above, we believe the City can lawfully a.’hd

~ appropriately determine Siiverado's uses, both outdoors and indoors, are legail,

nonconforming :activities. Substantial evidence shows that Sliverado’s outdoor
operations.on the Properties are & continuation of recycling operations that have
oceurred on each and every one of the outdoor Properties since at legst 1998, With
respect to Silverado's warehouse operations, these activities, too, are lawful. Qur
client's predecessor in interest, Aman, used the warehouse for the storage of

- eéquipment and materials, and for the repair of heavy equipment, since. at least 2007.

Sinca taking possession of the watehouse, Silverado also has used the space, and
a majority of It, for storage, and has occupled the remaining space with processing
and sorting activities, The footprint of recycling operations on the Properties, ’

including the warehouse, has not changed In any meaningful way and, to the exterit

Silverado. has refined its operations, this change constitutes a reconfiguration, and
not an expansion or relocation, of industrial activities. “The indoor activities ‘oceurring

In the'warehouse therefore qualify as legal, nonconforming uses.

Even if Silverado’s warehouse operations did riot:qualify as a legal, nohconforming
use, they would remain lawful. These irdoor activities: constitute récycling
operations that should be classified as either light or general uses after an
ovaluation of the specific facts involved. The facts-here show that Siiverado's
processing and sorting.of materials comply with each of the Clty's environmental

standards in Chapter 17:120, and'thus could be ‘categorized as -either a General or

Light Manufacturing Industrial Activity. Both:ofthese uses are permitted by right in

the governing CIX-2 and IG Zones, without the need for.additional permilts.

Thank.you for your-attention to these important matters, and please:let us know if
you have any-questions,

Very truly yours,
Miller-Star Regalia,

Sean Marciniak
SRMKII
Attachments 1+ 7

cc:  Sandra Smith, Administrative Mahager, Cliy of Oakland, ssmith@oaklandnet.com

. Brian Muiry, Deputy Clty Attorney, Clty of Ogkiand, bmulty@oaklandcityattorney.org
Luz Buitrago,'Deputy City Attorney, City of Oaklarid, LBuitra
Wilson Wenidt, Esq., Millér Starr Regalia
Bryan Wenter, Esq., Miller Stafr Regalla

go@oaklandcityattorney.org
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Jright to use the three outdoor
{parcels (8291, 8300, and 8304

‘Istreet address listed s 8300

| jJonly-about 80,000 square feet,

 SECOND AMENDMENT TO

140,000 squae feet,

This paragraph references Aman's !

Baldwin Street), even though the :

i Baldwin Street. (See Exhilbit A)). - ;
. |The 8300 Baldwin Street parcel.is f

whereas the leased area isabout §

COMMERCIAL LEASE AGREEMENT /

This Second Amendment to Commercial Leade Agreeinent (the “Ainif ridinexit”) s entered into as
of November Z /, 2006 (the “Effective Date”) by and between URS/Corporation, a Nevada
corporatior dba URS Corporation Americas, as successot-ifi-intoresd to Arivair Bnviroimental
Construction, Inc. (“Lesses™); and the Kenneth W, Morris. 1986 Sejparate Property Trust under
the Revocable Trust Agreement Dated April 10, 1986, as amendec (“Lessor™).

Y¥ihe Original
a-part hereof by this

d5th 0 )

140ib00 e e e
shown on Exhibit A attached hereto and made

Premises is more particularly
reference, . '

B. Pursuant to. the terms of that certain Addendiun Nuimber One-to Commiercial Lease
Agreemient exccuted on July 9, 2002 ("First Addéndum™), the patties:agreed, among other
things, to extend the term of the Commercial. Lease until May 31, 2007.

C. Pursuant to the terms of that certain Amendment to Commercial Lease Agreement, ‘
executed on Qotober 24, 2004 (the “Amendment™ and, together with the Commercial Lease and
the Fixst Addendum, collectively, the “Lease), Lessee agreed-to expand the Qriginal Premises
by leasing on additional 20,000 squate feet of space.

D.  Lessor and Lessee-desive:to further amend the Leass as hereinafter set forth.
TBR)

NOW, 'IHBRBFORE, in consideration of the foregoing Recitals, the mutual covenants herein
contained,. and good and valuable consideration, the receipt and'sufficiency of which is hereby
acknowledged, the parties hereby agree as follows:

Profiises™) and (b) IBSor shall deliver unfottered possession of the Bxpansion Preniises (o
Lessee. The Bxpansion Wgmises and the Original Premises are collectively roferred-to as the
Premiises. N\, [This paragraph references the warehouse space |
N....d Siverado uses at 685 85th Avenue; we recelved a
copy of this lease through discovery In litigation ,
|against Silveradao's landlord but, unfortunately, we .
- |were not provided with a.copy of Exhibit B, - %{‘

AREREN

ATTAGHMENT 1
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2. Lease Tetm. Notwithstanding anything to the contrary'contained In the Lease, the term
ofthie Lease is exterided until May 31,2012, I addition, Lessee is hereby granted the option
(the-“Option™) to extend the termit.of the Lease for one (1) additional period of five (5) years. 1F
Lessee elects to exercise the'Option, Lesseo shall notify Lessot.in weiting:at leasttwelve (12).

months prior 10 the expiration of fiie term ase. The ren(‘duringthe term of the Option i

set forih belo i Seotion 3, T Lessec doos not sxercise the Option, Lessoe will pay Lessora fee

of Three Hundred Fifty Thousand Dollars (§350,000).(the “Option Cancellation Fee") upoit tho 2
Xpirati ithstanding the. immediately jireceding sentence, Lessee shall
L

s termingted priot to
ase by Lessar. o
L eI S 1

tion Cancellation Fes if the
nation:or a defauli undert

3. Rent. Notwithstanding anyihiig to the contrary contairied in the Ledse, from and after
the Bffective Date, the rent payable for the Premises shall be a5 follows: .
P R Dy

(a)  Effective Dato ,throu"gl}-iNov‘emBer 31,2006 'g_$"3o-,‘3so._oo pér mionth.
() Decomber 1, 2006 thioughMay 31,3007 1$44,350.00 per month
(c) June 1, 2007 (hrough May 31, 2012 . ’ $47,600.00 per montk
and, if the Option is exercised:

(d) June 1, 2012 through May 31, 2017 | $5"5‘,‘7Q7..00.per month

4. lmprovements.

(@) Lesseeisresponsible for constructing 2 demising wall eonsisting of 4" by 4" studs
with %" plywood facing in order to:separaté the Expansion Premises from tlie balance. of the

- 103,300:squars foot building within which such'Bxpansion Premises ars: located. Lesseewill

conistrugt such demising wall from Roor to ceiling, in‘accordance with all applicable laws, at
Lessec’s sole cost and-expense. The wall will be:consteucted prior-to- the date that Lessee
‘occupies the Expansion Premises. In addition to construgtion of the wall.as provided in this
Sectiond, Lessee shall have the right to make any.other leasehold iiprovéments it deems
necesaary or-advisable, 4!l such improverents to be the sole tesponsibility:of the Lesseo and at
Lessee’s sole cost anid expense. Lessor is nof responsible for funding the leasehold
improvements. Lessee will provide plans for any leasehold improveiments to Lessor for review
and approval, such approval not to be unreasonably withheld, conditioned or delayed. If Lessor
fails to approve or disapprove any such improvement plans within ten (10) days afier Lessee’s -
delivery thereof, then Lessor ghall be deemed to have approved such plans.

(b)  TfLessee decides to install a roll up door inf the vesr of the Expansion Premises,
the roll up doar will be aligned (i.¢. the size of the door will be 15° by 30°) to-the front roll up
door-on 85™ Avenue, Lessor will require Lessec to utilize the same door company which
installed the front roll up- door so that tie.same quality and manufacturer of the door will be

C:\DOCUMFf'l\s'!cvc\LO(.‘ALS~l\'["e_mp_\nolu_FFF69Zi\ﬁaqu;\dF(NA,LZhd?\mcndmcnllDQC: 11566106




' utilized; provided, if such installation company is unavailable or no loniger in opetation, Lsssee
shall use an installation company reasonably acceptable to Lessor-and Legsee,

{c)  Lessee shallinistall, at Lessee’s solg cost and expenso, black fabric screening
material and a sltted gate entrance in the locations showi.on Bxhibl¢ B attached hereto.

5. Othet Bxpenses/Mainteniance: ‘Lessee shall.be responsible: for any increase inreal

property or personal property taxes dus o its consfruction of leasehold improvements inthe
Expansion Premises. In the event the building containing the: Expansion Premises is hot a

$eparate tax parcel, Lessor and Liesseg shall-reasonably allocate aniy: tax increases caused by the
construction of such.leasshold improvements. Lessee shall be responsible for the cost of all ,
utilities experises réasonalily allocablé to the Bxpansion Premises and will be responsible:for any.
damage it cases to the alarm and fire sprinkler syster logated Within the Expansion Premises.

- Legsee will, at Legses's expense, install a separate §lectd meted and; ifLesses > determines in
It sole discrotion that it will nced to utilize wateditt e’ BEXpansion Premises, (@ Separato WalE} ,
line, to-the Expansion Premises and will be respotisible for the'billings from theuulity =
companies in conniection with such actions. FromJanuary I to:December 31 of each calendar
yoar, Lessea:shall be responsible for-cleaning; at least once per maonth; thie gutters of the entire
‘warehouse building (approximately 143,300 square feef), " '

6 Easement: Lessee is hereby granted a fifteen (15) foot wide fight oFway easemant from
the easterly fence litie for vehicular and pedesitian {ngress and egress oveér and truck staging in
the east side of the building contaiiiing the Exparision Premises, such atea shown on Exhibit B
attachied ereto (thio “Basement Acea™),. Lossee shall have the exclusive right to use the side.
doors of the Expansion Premises. Lessee is also allowed to install a scal§Tithe Basement Area
neat the Original Premises. Losseg shall be responsible for all costs and expenses required fo
install the scale-and remove the scale npon terdtination-of the Lease: Léssee shall be-eiititled to
use:the Easement Aroa for the purposes set forth in this Section 6 twenty-four hours per:day, -
theee hundred sixty-five days per year. ‘The proyisions of this Section 6 shall rerain in full force
and effeot until ihe expiration of the Leage term (as suchitetm may be extended) and Lessoe shall
have-the.right; at its sole option, to record in the official records of the Courity of Alimeds First

. American Title Insurance Company’s standard. form. of easement ag‘reement"tozgt‘fg(stuatw thé.

} - provisions hereof(or such other-form of easement agreement reasonably soceptabl to.Lesses).

Lossor.shall'useits. best efforts o assist Lessee.in the recordation of such easement agreement, .

Legseo 10 supply and install K: R_x_i_'ﬂs')in the Basemient Area in 4 location reasotiably selested by

¢ Lesof:- T il

7. Demolition.

(8)  Lessee shall have the right to demolish and remove the 10,000 square foot mietaf
building (the “Demolition Property”) located on the land that comprises the Original Prernises
and shown on Exhibit A..at Lessee’s sole cost and expense, In conniection with-any suck
demolition,Lé3sée will note the location whiefs SewstyWatar and éléciioal servicss connect'to:
the Demolition Property and Lesses stiall capy thiese Services in sccordutise with6ity dnd cotiaty
regulations. Lessee stidll ensure that all hazatdous materials generated.from the Demolition

3

CADOCUME~\stovo\LOCALS~ i\ TemplnotesFEF692\0udsndFINA L20dAmondinenLDOC: L 106/06




N . k ., discovered during removal of the foundation or $lab on thie Demolition Property, then Lessee

Property by Lessee shall be properly removed from the Demolition Property and disposed of to
the extent required by, and in aceordance with, all California and Federal hazardous-maferial
laws.and regulations. Notwithstanding the immediately preceding senterice; Lessee agreos to
romove any lead-based paint found on the Demolition Property, sven though such materials-wete
ot generated by, or placed-upon, the Demolition. Property by Lessee; provided, in no-evéit shall
Lesseo be liable for any hazardous materials, including any lead-based paint; placed upon'the
Demolition Property by any party ottier than Lessee. l;Lg;s.cﬁ;iagglgjy_mspgns__}:e' forremy
hazardous ninterials iroim ihe DemioHlioA Bropsrty placed therein by Lessee an:

- THo'LESi0F, at Lessée’s sole cost ahd ex[iense, for any dariidgeto Lessor caused by Lesser
failurs to remove such hazardous:mateials in accordance vyith the texms of this Sectioti 7,
Lessae-shall not beliable: for ot otherwiss obligated to Lessof under any provision of the Lease
with respect.to (f) any claini, remediation obligation, investigation obligation, lisbility, cavise of

action, attorneys” fees, consultants’ cost, expense or damaggiresnlting from any hazdrdous
‘material present in, oni or about the Demolition Property or any offier part of the Premises o the
‘Bxpansion Premises to thie extent not-caused nor otherwise permiitted, directly or indirectly, by
. Lessée; or (i) the removal, investigation, nionitoring or féiiediation of any hazardous material
~ ‘preseut in, on or about the Demolition Propetty, or any other part of thie Premises or the
%, Expansion Premises caused by any source, including thitd parties other than Lessee, as-a result
of or i connection with the 4ofs ot oriissions of persons other than.Lessee; provided, however,
Liessee shiall be fully liable for and otherwise obligated to Lessort der the provisions of this
Lease for all liabilities; costs, darsges; jerialties, olaiths, Jjudgitients, expenses (incliding
% without limitation, atiorngys® and experts® fées ad costs) and losses to the extent (A) Lessec
V.1 contribuites to the preserice of such hazardous matetials, or:(B) Lessee allows or permits persons
i oyer which Lessee has control and/or for which Lésses is legally responsible for, to-cause such
1 hazardous materials-to be present in, on, urider, through or about-any portion.of the Demolition. i
& Property or any other part of the Premises.or the Expansion Premises. Bxcept as ofherwise :
'y, expressly set forth in this Section 7(a); Lessor-agress to, and shall, pirotect, indemnify, defend
%) (with counsel reasonably acceptabile to Lessee) and hold Lessee and Lessee’s directors, officers, )
 employoss, sucsessors dnd assigns harmless from and against-asy and all claitos, judgineiits, S
* damages, penalties, fines, liabilities, lossés, suits, administrative proceedings and ¢osts
- (including, but not limited to, attorneys' and consultant fees and court costs), arising at:any time
3 during orafter the teri oF this Lease, to the extent arisitig fram (1) any hazardous materals
T presentin, on or.about the Demolition Property orany other part of the Premises. or the
\“~ Expansion Premises to the extenit not caused nor otherwise permitted by Lessee and (2) the
-5 removal, investigation, monitoring or remediation of any hazardous matetials -present in, on or
7 -abont'the Demolition Peoperty or any ofher part of the Premises o the Expansion Premises to. the
& |, extent not caused nor otherwise permuitted by Lessce. ' '
1 ' .

/\ l;‘ "" ~(b)  Lessormayelect, upon written notice delivered to Lissee at least twelve {12)
", months priorto the end of the Lease term, (o require Lesses to temove, at Lessee’s sole cost and.
%y expense, the concrete foundation and slab on the Demolition Property; provided, however,
&« Lessee’s obligations with respect to removal of any hazardous materials discovered in - ‘ M
P, l.rt;‘o‘nn,eptiqn therewith shall be subject to termis of Section 7(a), Ifariy hazardous malerials are ,(J
I shall harve thie right to immediately conse all such removal otk and all of Lessec's obiligations , d\’;)j
i

Cuy . e
' ' v
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N pursuant to this Section 7(b) shall be mill and vold: If Lessor fiils.to provide timely written
nolice to Lessee of such election, then Lessee’s obligations pursuznt to this Section 7(b) shall be
nulland void, . R

© ¥ ‘Iié'sssiezagyce's-to:éegia’&é,-‘in-acco_r_d'ance'With..app'l'i.cabl';"'l}.f_fv'&,"ﬁfc}}i'é"&é'aé-Effiﬁé"~\
-+ Fremises showni.on Exhibit B'so that surface waters will not. migrate fom.ttie Premises into the
: (bﬁﬂafffs adjacent to the Préinises. Lessce shall be responsible for. re-directing any accumutatio

. Ofsiitface waters that mig m the Premises iito the building adjagent to the Premises..—”

. Right of First Agﬁ;éa’l; Section 24 of the Lease is hereby deleted in its entirety-and the
following is inserted i lieu thereof:

/- 24.  Right of Fi ""‘R@'_ﬁ_ng_@;_:}ln;the event that Lessor (a) elects to-sell the Premises and .
the logal parcel ipon Which the Premises is located (the “Offer Propeity™), ot (b) réccives : '
@ bona fide offer from a third pagty for the purchase and sale of the Offér Property, Lessor ‘
shall ptovide tg Lesses prompt written notice thereof (the “Offer Notice™). The Offer

Notice shall include either the material terms customarily fourid.in letters of intent for the
purchase and salg of property similar to the Offes Property (including, without imitation,

¥ purchase price; deposil- amount, due diligence period, custorary répreseitations and
warranties, prorations of costs pursuart fo couty custom and a closing date), orin the

“event Lessor receives'a boia fide offer piirsiint fo:Section 24(b) above; Lessot shall ™

! - attach to such Offer Notice @ true.and correct-copy. of the Ihird party-offerreceived by

4, w7 Lessor. Lessee shall have thirly (30) days following receipt of the Offer Notice'to elect
Y ~ ¢ topurchase the Offer Property upon the saméterms and conditions- contained.in-the Offer |
‘5_; v / Notice. If Lessee timely exercises its right of first refussl herein, Lessor and Legsee shall,
o within thirty (30) days‘after Lessee's elelion to purcliase the Offer Propetly, entefinto | )
E an agreement of purchase and sale forthe Offer Broperty on the then AIR Commercial | . ™),

el Real Estate Association form of purchase agreement fornon:residential property (the | f—'

= “Purchase‘Agreement”). The Purchase Agreement shall contain all of the terms and [ & ol

P provisions contained in the Offer Nolice.” N Y

Ao 4111\%?//23

\ .

I 9. Railroad Spur. The provisions.of Section 39 of the Lease are hereby déleted in their
entirety. ‘ ' -

10.  Bffect. Asof'the Bffective Dite; the provisions of this Amendment are expressly

incorporated inta the provisions of the Lease and the provisions 6f thiis Amendinght shall be

effective.. Except as expressly modified by this Amendment, the Lease shall remair unchanged

and in full force and effect: =~ : v

11. - Priority of Amendment. To the extent the'provisions. of the Lcase are inconsistent-with
the provisioris of this Amendment, the provisions of this Amendmient shail supersede.and
“-gontrol,

12 No Modification or Waiver. Exceptas otherwise set forth:in this Amendment, nothing in
this Amendmeut shall be deemed to waive or modify any of the provisions of the Lease,
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Ttsy Trustes ' . R

13. - Successors; The provisions of this Amendment shall-bind and inure to the benefit of the
heirs, representatives, successots and assigns of the parties hereto. ,

t4.  Counterparts. This Amendment may be execuited iti s6veral cotnterparts, each of which
Will be deemed an original but all of which together will constitute one and the same document,

day of November, 2006.

Bxecuted in the city of Oakland, State of California; on thedg) /

“LESSOR” . “LESSEE”

Kennethi W, Mortiz 1986 Separate Property URS Cotporation, a Nevada corporation dba.

‘Trust.under the Revocable Trust Agréement URS Cotporation Americas
DatedApril 10, 1986

By, N2 W W, by
Name: Kenneth W. Morrls -~ Neme: o S%=y

6
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The "Original Premises” cover the
4 three outddor parcels: 8291,

8300, 8304 Baldwin Street,




1, Michael Zamora, declare;
1, Asto .the_-’t‘actS'in:-this-declaration,.l knowthem 1o be true of my own kiowledge or i

|| have:obtained 'knowledge' of them ﬁom-cmpldyées with Whom I work arid from my review of

relevant business records. If called upon to testify as to the miatters set forth in this declaration, I =
could and would competently testnfy thereto, As:to those matters stated in this declaration. on
information and belief, I beljeve them to be true.

2. From: approxlmately 2000 to 2016, 1 worked at the Cleveland: Wrecking Company
a3 its General Superintendent Operatlon Manager. x

3 The Cleveland Wreckl'ng'Company operated a demolition business at -8291 8300,

and 8304 Baldwin Street in Oakland, Callf othia- from the time I started: working with the company
to-about 2012, and operated within a 40 OOO-Square-foot waréhause space, located at 685 85th '

‘|| Avenue, from. 2007 to abouit 2012,

a1 worked at:8291, 8300 and 8304 Baldwi Street and 685 85th Avenue in Oakland,
Califomla at least every other day. durlng the time 1 was émployed by the Clevelanid Wrecking

15 Company and the time tliese propertles were beitig used by the Cleveland Wrecking Company,

it was my job.to oversee all of the Cleveland’ Wrecking Companiy’s activities occutring on the site,
5. The Cleveland Wrecking Company shared use of 8291, 8300 and:8304 Baldwin

Street and 685 85th Avenue with its sister company, Aman Environtental Consttuction, Inc, As

'such, I am.famxlxar with the activities of Aman. Envnonmental ‘Construction, Inc. as well, which

operated arock, asphalt and cement crushmg and recyclmg ‘business ‘at this locanon. The actual

Aman Envzronmental Constructlon 1Iné,, but L am not aware of and -was not privy to, the details

3 about the legal ownership of'the foregoing properties,

6. I have reviewed parcel maps for 8291, 8300 and 8304 Baldwin Street and 685 85th

Avenue in Oakland, Californis, and am familiar with them. These addresses correspond,

Tespectivély, with property described by Assessor Parcel Nunibérs 042-431 8-044, 042-4318-043,
042-04317-042, ind 042-4318-008. l ‘

ATTAGHMENT 22
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7. From ‘ap'p'roximatély' 2007 tothe time their operafions- ceased in about 2012, Aman,
Environmernital. Construcuon, Inc. utilized approximately-40,000 square feet of the Warehouse
located on 685 85th Avenue to conduct and t’aclhtate the crushing and recyclmg operations

occurring at-8291, 8300 , and 8304 Baldwin Strest. , .

8. I distinctly remember the warehouse space:being used, as early as,2007, to stote

tools, equipment, oil, and.other materials and substances related to crushing and recycling

operations conducted by Aman Environmental Construction, Inc,
9. 1 also remember the warchouse-space being used, as early as:2007, as a shop to
repair equipient related to the crushing and.recycling activities of Aman Environmental

Constructxon, Inc For instance, I recall employees welding broken components of rock crushers

_durmg this tlme

10.  Ialso remember the warehouse being used, as eatly as 2007, to store recyclable

1matcr1al that had been salvagcd from.demolition sites, which was used to: support recyclmg

operations uridertaken by Aman Enwronmental Construction, Inc.

11,  The oth‘er portion of the Warehouse at 685 85th Avenue, which was.not under thie

|| control-of the Cleveland Wreckﬁing Company\;and Am’an Environniental Constructfon Inc., had

| company’s operations. This portion .o.f the wareho_u_se, which was situated closer to 85th A-Venue,_
19:]| was separated from the operations of the Cleveland Wrecking Comipany and Aman Environmental
|| Construction, Inc, by a latge, floot-to-ceiling wall, 1have reviewed information about the current

I'|| configuration of the warchouse, and this wall is the sani¢-wall that presently divides the warehouse

into separate tenant épaces.
12, The 40;000-square-foot warehouse space was first occupied by the-.Clevéla'nd

|| Wrecking Company and Aman Environmental Construction, Inc: a short tinte after- Aman
'Enviro,nment&l Construction, Inc., o another. of its sister companies, entered into a lease for this

indoor space, which I believe liappened in late 2006,

.2., ) ]
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13, From at least 2000 to the time they ceased doing business at the site; the Cleveland

Wrecking Company and Aman Environmental Construction, Inc, utilized the entirety of 8291,

8300, 8304. Baldwin Street for demolition support activities.and the crushing and recycling of

rock, asphalt, and cement, as well as-accessory uses, which included accessory office space; a

‘weigh station, and other a_ncilla;_y- uses, which includes all space within the fenced perimeter of the
sife. | _ | _

14. From at least 2007 to the time they ceased doing business at their Oakland site, the
Cleveland Wrecki‘ng Company and Aman IEnvixonnicntal Construction, Inc, ysed an allley adjacent
to 'th’e warehouse. on?_6’85'~_585th Avénue -fbr‘ dﬁ_veway purposes, which connected. 8291, 8300, §304
‘Baldwin Strest to 85th Avenue, | '

- 15, Ideclare-under penalty of perjury-under the laws of the State of Califorriia that the
for¢going is true and correct of my"o:wn‘ 'per'soh‘di _klnow'le?d'gé, exé‘ep't-' as to those matters stated on
information and belief, and, as to those matters, I 'am informed and believe that they are tive, and

that this declaration was executed on uly (o, 20 18,in _ ¢

SLvclsesgdolsod2 . . . 3
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| I, Oscar Reyes, declare:

?called upon to tc.stlfy as to the matters set forth in tlm declaration, I could and would competently
Ztc.stlfy thereto. As to those matters stated in this declaration on information and belief, I believe

them to be true.

us'a foreman, overseeing demolition activitics at various sites throuighout the San Francisco Bny

"Alea

{fconducted # demolition business fr’om ouldoor space located at 8291, 8300 and 8304 Baldwin
Street and, from 2007 to at Teast 201 I, conducted a- domohllon business ﬁom indoor space located

IFat 685:85th Avenue in Oakland, Califomia;

From approximately 2007 to 4t lenst 2011, the Cleveland Wrecking Company shared a large,
indoor warchouse space with Aman Environmental Construction, Inc. at 685 85th Street; wliere

opérations related to its: crushmg and rccyclmg business Wcre also conducted. "The Cléveland

.lepCCllVLly, with property.described by Assessor Parcel Numbm 042-4318-044, 042-4318-043,

'pick up equipment for the Cleveland Wreckirig 'Company,'s-off-site demolition activities and,

SLVCSIRBINA91649.2 ' e

1. As to the facts in thm declaration, I know them to be true of my own knowledlge. If

2. From approximately 1998 to 2011, I'worked for the Cleveland Wrecking Company

3. From approximately 1998 to at least 2011, thie Cleveland Wrecking Company

4, F-‘_‘ron_n-approx’imate'ly 199810 at-léast- 201 'l'-- ‘the "C'le'velan"d-W’recking‘Company ‘
shared space at 8291, 8300 and 8304 Baldwin Street with Aman Enwronmental Construction;, lnc,

which operated a rock, asphalt, and ceinent crushing and recycling business on the propertics.

Wrcckmg Comipairy and Aman Euvnronmcmal Conbtruwon, Inc. were sister companics.
5. I'have reviewed parcel maps for 8291, 8300 and 8304 Baldwin Street and 685 85th

Avenug in- Oaklund California, and am familiar with.them, These addresses correspond,

042-04317-042, 1ind 042-4318-008,
6. From approxmntdy 1998 t0 2011, I was present at 8291, 8300 and 8304 Bnldwm
Street a few dozen times per year, From approximately 2007 10 2011, 1 wis present at 685 851h

Avenue a t‘ew dozen times per year, ]?wo to three times per month, 1 would visit the p‘ropertles_ to

ATTACHMENT 2b.
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[Fwhen demolition activitics were 'Slo,w, Fwould _l‘eb'air equiphient at 829 I, 8300 and 8304 Baldwin

Street and 685 85th Avcnue

7. lam tmmhar with the scope of operauons performed by thc Cleveland Wrcckmg

Company and Aman Environmental Construction, Insc, at _8291, 8300 and 8304 Baldwin Street and

685 B5th Avenie from-approximately 1998 io 201 1.

8. ‘Froin 2007, both the Cleveland ‘Wrecking Compaiiy and:Aman Eavironmental

Construction, Inc. utilized approximately 40,000 square fect of the warchouse oh 685 85th-Avenue

{l 0 store and repair equipment, to store tools, afid to store salvigeable materials from démolition

sites which I believe were later recycled by Aman Environmental Construction, Inc.
9, -The warehouse at 685 85th Avenue is extremely lm‘ge, and the portion occupied by
Cleveland Wrecking: Company and Aman Environmental. Construction, Inc. was walled 6ff from

another tenant’s space from 2007 to at least 201 1. 1 understand this wall remains in place at the

present time, -

10.  These warchouse activities | observed, as identified in Paragraph 8, were intégrated

‘with the rock/usphult/ccmcnl crushing, demolition; and rccyclmg oOpératiofis occutring at 8291,

8300, and 8304 Baldwin Sireet, and I distinctly rcmcmbor personally repairing tools and

| equipment, including rock crushing ¢quipment, in thc-'warchouse;-ft'_om_.2'007 umil%?.Ol [

11. Fr‘dm'approximatcly 1998 to 2011, Anitan Erivironmental Consiruction, Ine. and the

Cleveland Wreckmg Company utilized the entirety of 8291, 8300, 8304 Baidwin Slrccl for

demolition activities and the crushing and recycling of rock, asphalt, and’ cement, as ‘woll as
accessory uves, which included accessory office space, a weigh station, and other anullary uses, I

distinctly rum.mbc,r the entire. outdoor area, from Bnldwm Street to the northerly raitroad tracks,

 being lnscd for cms‘hing. screening, and- slookpllmg u,cyclablc material.

12. From at least 2007, and perhaps eatlier, the. Cleveland Wrecking Company und
Aman Environmental Construction, Inc. used an alley adjacent to.the waréhouse on 685 85th
Avenue for dnveway purposes, which connected 8291, 8300, 8304 Baldwin Street to 85th

Avenug, and to store equipment at various times,

SLVOSISRINIADIOG2 2
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Ideclare under penalty of perjury under the laws of thie State of California that the

foregoing is true and correct of my own personal knowledge; except as to those maiters stated on

|| information and belief, and, as to-those matters, I am informed and. believe that they are true, and

v Ll

that this declaration was executed on July __(_[ v 20185 in

, California,

_‘ Oscar Reyes
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I; Jeffrey John Rashke, declare:

1, As'to the facts in this declaration, I know'them to be true of my own knowledge: If

‘called upon to testify as-to the matters set forth in this declaration, I could-and would competently

testify thereto. As to those matters stated in this-decla'rétion on information and bélief, [ believe

them to be true.

2. From approximately 2001 to the:present, I'have worked:for Mike O’Brien

Spcclahzed Hauling as a tiiick driver.

3. From approximately 2001 to 2012 or 2013, 1 hauled equipmént for the‘Clevelan'd_
‘Wrecking Company, which conducted a demohtlon business at 8291 ‘8300 aud 8304 Baldwin
Street and 685 85th Avenug in Oakland, Califotnia during various times. I believe that the

Cleveland Wrecking Company was a'sister company to Amati Environinental Co_nstmct’iou,. Inc.,

l'which operated-a.rock, asphalt, and cement crushing and recycling business on the same

|| propertics.

" 4, 1 have reviewed parcel maps for 8291, 8300 and 8304 B;zt'ldWinJS'.tre'et'and 685 85th
Avenue in Oakland, California, and am familiar with them. These addresses correspond, |
respectively, -With propeity described by Assessor Parcel Nuinbers-042-43 { 8-044, 042-4318-043,
042-04317-042, and 042-4318-008.

s. I'am familiar with the scope of operations performed by the Clev'el‘_é.nd Wrecking.

‘Company and Aman Environmental Construction, Ine. at:8291, 8300 and 8304 Baldwin Street and.

1685 85th Avenue as these activities accurred from approxlmately 2001 to thc time the companics

ceased doing busiriess on these properties.
6, From approximately 2001 to the time the Cleveland Wreoking Company and Aman
Environmental Construction, Inc. ceased doing business at 8291, 8300 and 8304 Baldwin Street

and 685 85th Avenue, I was present on these propertics once or twice a month, at which times

T hauled crushers, excavators, and other portable equipment between thesic four Oakland propertics

and various locations in the San Francisco Bay Area where the Cleveland Wrecking Company

conducted demolition activities,
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7. From approximately 2007 to the time _the.Clevqlanq Wrecking Company and Aman
Environmental Construction, Inc, ceased doing businessv--at 8291, 8300.and 8304 Baldwin Street
and 685 85th Avenue, both companies utilized approxitiately 40,000 square feet of the wareliouse
ot 685 85th Aveinic to store equipment, such as excavators, rock screening equipment, and
Bobcat equipment, as well ag salvageable materials from demolition sites which I belisve weie

later recycled by Aman Environmental Construction, Inc. Iundetstand that this equipment and the

vlfécy:clabl'e ‘materials were.comiected with the crushing, -demoli‘_t,i'(}n, and recycling activities
occurring at 8291, 8300, and 8304 Baldwin Sireet,

8. Froni approximately 2001 to the time it ceased activitics, Aman Environmental
Construction, Inc. utilized the entirety of 8291, 8300, 8304 B'n_ldwi'n- Street for the érushing and
recycling of rock, agphalt, and cement, as well as accessory uses, whicl included aiccc_s'sox:y office
space, a weigh.station, :und other ancillary uses. [ distinctl'y remember the entire outdoor area
being used for crushing, screening, and stockpiling aggregato and recyclable lﬁatoij‘ials.

9, From-at-least 2007 to the'time they'ceased'ztctivities», tlie Clevéland ‘Wrecking
Company and Aman Environmental Conslructlon, Inc. used an alley adjacent to the warehouse on
:'685 85th Avenue for driveway: purpases, which connected 8291 8300, 8304 Baldwin Street to
45th Avenue; which is how I accessed the site in hauling equipment for the Cleveland Wrecking
:Compauy. | . _
I declare under penalty of perjury under the laws of the State-of California that the
Aforegoing’ is truc and correct of my own personal knowledge, cxcept as to those matters stafcd on

information and belief, and, as to those matters, T am iiformed and believe that they are true; and

¢ California,

that this declaration was executed onJulin&. 2018, in ,-»_ Hhike

Jeftrey John Rashke
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UNIFIED PROGRAM CONSOLIDATED FORM
FACILITYINFORMATION
BUSINESS ACTIVITIES _ _
_ - “Pagelof __
— 1, FACILITY IDENTIFICATION
| FACILITY ID # ae [ T ) T | EPAIDA (Hazardous Waste Only
{Agency Use Only) C-A'(r ¢¢ & g #¢ Z’q
BUSINESS NAME (Same as acmly Name) ’
ﬂ/’»‘MN c'M//,wwMgm/f/ru cwv.rmu 71N ;'Nc, ,
I, ACTIVITIES DECLARATION
- NOTE: Ifyyou check YES to any part of this list,
please submit the Business Qwner/Operator’ Identlﬂcation page (OES Form 2730).
. :Does your facility. .. j If Yes, please copleté thiese pages of the UPCF. ,,
Haw:| on site (for 8nYy. purpose) hazardous thaterials at or-above 55'gallons for
liquids, 500 pounds for solids; or 200 cublc Feet for compressed gases |y 2 . : ARG M AT & NV :
(include liquids in ASTs and USTs); or the applicablo Federal throshold MYES O.No féfé&?gff é"éf;%&"}é’??}%’f}'

‘quantity for an-extremely hazerdous substance specificd in 40 CFR Part 355, .
Appendix A or B; or handle radiological maierlals in quantities for which an_
-plan is required | ursuant to 10 CFR Parts 30,4001 707 :

' U‘S—'TFA-CI