Oakland City Planning Commission STAFF REPORT

Case File Number APL20-004 June 17, 2020

Related to 88 Grand Avenue
Location:
Assessor’s Parcel Number: | 008-0656-004-00 & 008-0656-001-00
Proposal: | Appeal of an Administrative Determination that an appeal was untimely
filed after the appeal deadline and therefore not valid. Appellant
attempted to be file the appeal on the project at 88 Grand Avenue under
Planning Case number PLN18-406, which had an appeal deadline of
March 2, 2020 at 4pm. It was filed one day late, with the appeal fee, on
March 3, 2020.
Appellant: | Sara Dudley, Adams Broadwell, Joseph & Cordozo
Phone Number: | 916-444-6201
Planning Permits Required: | Appeal of Administrative Determination
General Plan: | Central Business District
Zoning: | D-BV-2
Environmental Determination: | N/A
Historic Status: | Not a historic property
City Council district | 3
Status: | Pending
Staff Recommendation | Deny appeal and uphold determination that appeal was not timely filed.
Finality of Decision: | Final
For further information: | Contact case planner Peterson Z. Vollmann at 510-238-6167 or by e-
mail at pvollmann@oaklandca.gov.

SUMMARY

This report addresses an appeal by applicant Sara Dudley of Adams Broadwell Joseph &
Cordozo representing Oakland Residents for Responsible Development, of a determination made
by the Zoning Manager to summarily reject submittal appeal documents as untimely since the
application fee was not submitted before the end of the appeal period. The attempted appeal
filing, which is NOT before the Planning Commission, was intended to be filed against a
February 20, 2020 approval of a development project located at 88 Grand Avenue under
Planning case number PLN18-406. The approval letter included standard language identifying
the appeal deadline as March 2, 2020 at 4:00 p.m.. The filing of the appeal with the fee was not
filed by this time, and the following morning on March 3, 2020 a courier attempted to file the
appeal on the project, which was rejected since it was past the deadline.

The appeal language in the decision letter (Attachment A) is standard and staff routinely enforces
those procedures. The letter required the inclusion of the application fee along with the appeal
documentation. Both staff and the appellant agree that the appeal timeframe expired and the
appeal fee was not included with the appeal documents. Hence, the appeal was untimely and
there is no exception in the Planning Code for good cause or clerical errors.

Therefore, staff recommends that the Planning Commission uphold the Zoning Manager’s
determination and deny the appeal based on this fact.

#3
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BASIS FOR DENIAL

Staff sent a copy of the decision letter to the appellant, as requested, on February 20, 2020 as well as
an e-mail with an electronic copy (See Attachment B) approving the development project under
PLN18-406. That letter described the procedures for filing an appeal. Specifically, the letter stated
that:

“.... an appeal must be filed by no later than ten (10) calendar days from the date of this letter, by 4:00
pm_on March 2, 2020. An appeal shall be on a form provided by the Planning and Zoning Division of
the Community and Economic Development Agency, and submitted to the same at 250 Frank H. Ogawa
Plaza, Suite 2114, to the attention of Peterson Vollmann, Planner 1V. The appeal shall state specifically
wherein it is claimed there was error or abuse of discretion by the Zoning Manager or wherein his/her
decision is not supported by substantial evidence and must include payment of $1622.57 in accordance
with the City of Oakland Master Fee Schedule. Failure to timely appeal will preclude you, or any
interested party, from challenging the City’s decision in court. The appeal itself must raise each and
every issue that is contested, along with all the arguments and evidence in the record which supports the
basis of the appeal; failure to do so may preclude you, or any interested party, from raising such issues
during the appeal and/or in court. However, the appeal will be limited to issues and/or evidence
presented to the Zoning Manager prior to the close of the previously noticed public comment period on
the matter.”

The appeal was not submitted to Suite 2114 as described and did not contain the appeal fee by the
end of the appeal timeframe. Therefore, the Zoning Manager summarily rejected the appeal
documentation as untimely.

BASIS FOR THE APPEAL

On March 12, 2020, the appellant filed an appeal (Attachment D) of the Zoning Manager’s
determination that the previous appeal filing was untimely and summarily rejected. The
appellant’s arguments are summarized below. Staff’s response to each argument follows.

Appellants’ Argument #1: An electronic version of the appeal was sent to the case planner by
e-mail prior to the deadline.

Staff Response:

It is accurate that the appellant had sent an e-mail containing attachments with the appeal form
and supporting documentation at 3:35pm to case planner Pete Vollmann, which was prior to the
4:00 p.m. filing deadline. However, the e-mail indicated that certain supporting documents were
missing from the e-mail and the appeal fee was not included. The decision letter clearly states
that appeals need to be filed at the Planning office in suite 2114 of 250 Frank Ogawa Plaza with
the required fees. Planning staff had previously made this firm aware of such requirements on a
previous appeal filing for a different development proposal (Attachment C) when they had
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submitted the appeal document electronically. In that e-mail correspondence staff had
specifically warned the appellant that if it was not filed at the office with the fees by the
deadline, the appeal would be invalid.

Appellant’s Argument #2: A good faith effort was made to file the appeal and fees at the office
prior to the deadline, but was not done due to a mistake by the courier

Staff Response:

The appellant argues that the City should accept the filing since they intended to file the appeal
on time and it was based upon a mistake or error on the behalf of their courier that the appeal did
not get filed by the March 2, 2020 4:00 p.m. deadline. They state that the courier arrived at 4:50
p.m. on March 2, 2020 but the offices were closed. The courier arrived the next morning on
March 3, 2020 to file, but the filing was rejected as untimely. The Planning & Building
Department permit center closes to the public daily at 4:00 p.m., which is why the appeal
directions in the decision letter make clear that any filing must be made prior to 4:00 p.m. by the
final deadline date. While it is unfortunate for the appellant that they made a mistake, it is
consistent with the City’s past and ongoing practice not to make exceptions to filing deadlines.

In a prior case that came before the Planning Commission on appeal (A07-550), a similar
determination was made when an appeal was rejected as untimely because the fee was not paid
before the appeal deadline. In that case, the Planning Commission rejected the appeal and upheld
the determination that the filing was untimely since the fee was not paid before the appeal filing
deadline. Here, if the appeal was permitted to move forward, it would set a dangerous precedent
of permitting late filings due to what an applicant may simply term as “excusable neglect” when
the appeal directions clearly set forth the submittal and deadline requirements for an appeal. The
applicant and interested parties need certainty as to when appeal periods have expired, and the
City has a substantial interest in providing them with this certainty.
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RECOMMENDATIONS: 1. Uphold the Zoning Manager’s Determination that the appeal was
not filed within a timely manner.

Prepared by:

s

PETERSON Z. VOLLMANN
Planner IV

Reviewed by:

—

CATHERINE PAYNE
Acting Development Planning Manager
Bureau of Planning

Approved for forwarding to the
City Planning Commission:

ED MANASSE, Deputy Director

Department of Planning and Building

ATTACHMENTS:
Decision Letter for PLN18-406 at 88 Grand Avenue - Appeal language
Staff e-mail correspondence with appellant re: decision letter

Staff e-mail correspondence with appellant re: appeal filing requirements
March 12 Appeal filing

oCowy»

LEGAL NOTICE: This action of the Planning Commission is final and is not administratively
appealable. Any party seeking to challenge such decision in court must do so within ninety (90)
days (Code of Civil Procedure Section 1094.6) unless a shorter period applies.
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ATTACHMENT A

CITY oF OAKLAND

DALZIEL BUILDING e 250 FRANK H. OGAWA PLAZA » SUITE 3315 « OAKLAND, CALIFORNIA 94612

Planning and Building Department ' : (510) 238-3941
Bureau of Planning FAX (510) 238-6538

TDD (510) 238-3254
Sent via U.S. Mail

February 2P, 2020

Fred Metzger / KTGY

1814 Franklin Street, Suite 400

Oakland, CA 94612

RE: Case File No. PLN18-406, “88” Grand Avenue (008-0656-004-00 & 008-0656-001-00)

Dear Applicant:

Your application, as described below, has been APPROVED for the reasons stated in Attachment A, which contains the
findings required to support this decision. Attachment B contains the Conditions of Approval for the project. This decision

is effective ten (10) days after the date of this letter unless appealed as explained below.

The following table summarizes the proposed project:

Proposal: To develop a new 35 story residential building containing 275 dwelling units
above ground level retail. The proposal includes the Transfer of -
Development Rights from the property at 2250 Broadway, which contains an
existing office building, to the “88” Grand Avenue tower site. The proposal
will be taking advantage of the affordable housing density bonus by
including 5% very low income units (12 units) and requesting a concession
for parking and a development waiver for height.

Planning Permits Required: Regular Design Review for new construction, Minor Conditional Use Permit
for Transfer of Development Rights, and a Tentative parcel map to merge
and re-subdivide two lots, including one that will include new
condominiums for the new construction (TPM10922).

General Plan: Central Business District
Zoning: D-BV-2

Environmental Determination: A detailed CEQA Analysis was prepared for this project which concluded that
the proposed project satisfies each of the following CEQA Guidelines sections:
15183 - Projects consistent with a community plan, general plan, or zoning;
15183.3 — Streamlining for in-fill projects; and/or
15164 — Addendum to the 2014 certified Broadway Valdez District Specific
Plan EIR;
Each of which provides a separate and independent basis for CEQA
compliance.

Historic Status: Non-historic property
City Council District: 3

If you, or any interested party, seeks to challenge this decision, an appeal must be filed by no later than. ten (10)
calendar days from the date of this letter, by 4:00 pm on March (% » 2020. An appeal shall be on a form provided by
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the Planning and Zoning Division of the Community and Economic Development Agency, and submitted to the same at
250 Frank H. Ogawa Plaza, Suite 2114, to the attention of Peterson Vollmann, Planner IV. The appeal shall state
specifically wherein it is claimed there was error or abuse of discretion by the Zoning Manager or wherein his/her
decision is not supported by substantial evidence and must include payment of $1622.57 in accordance with the City of
Oakland Master Fee Schedule. Failure to timely appeal will preclude you, or any interested party, from challenging the
City’s decision in court. The appeal itself must raise each and every issue that is contested, along with all the arguments
and evidence in the record which supports the basis of the appeal; failure to do so may preclude 'you, or any interested
party, from raising such issues during the appeal and/or in court. However, the appeal will be limited to issues and/or
evidence presented to the Zoning Manager prior to the close of the previously noticed public comment period on the
matter.

If you have any questions, please contact the case planner, Peterson Vollmann, Planner IV at (510) 238-6167 or
pvollmann@oaklandca.gov, however, this does not substitute for filing of an appeal as described above.

Very Truly Yours,

CATHERINE PAYNE
Acting Development Planning Manager

Attachments: :

A. Findings -

B. Conditions of Approval, including Standard Conditions of Approvals

C. Standard Conditions of Approval/Mitigation Monitoring and Reporting Program (SCAMMRP)

CC: Adams Broadwell Joseph & Cardozo
Attn: Janet Laurain
601 Gateway Blvd., Suite 1000
So. San Francisco, CA 94080



ATTACHMENT B

From: Vollmann, Peterson

To: Janet M. Laurain

Cc: Christina Caro; Sara F. Dudley; Payne, Catherine

Bcc: Mulry, Brian

Subject: RE: 88 Grand Avenue Project - Request for copy of decision letter via email on day decision is released
Date: Thursday, February 20, 2020 4:28:00 PM

Attachments: PLN18-406, 88 Grand Avenue - Decision Letter.pdf

Janet-

Attached is the decision letter for 88 Grand Avenue, Planning Case number PLN18-406 that you had
requested a copy of. A hard copy will also be mailed to you as requested.

Peterson Z. Vollmann | Planner IV | City of Oakland | Bureau of Planning | 250 Frank H. Ogawa,
Suite 2114 |Oakland, CA 94612 | Phone: (510)238-6167 | Fax: (510)238-4730 | Email:
pvollmann@oaklandca.gov | Website: https://www.oaklandca.gov/

From: Janet M. Laurain [mailto:jlaurain@adamsbroadwell.com]

Sent: Tuesday, January 28, 2020 4:23 PM

To: Vollmann, Peterson <PVollmann@oaklandca.gov>

Cc: Christina Caro <ccaro@adamsbroadwell.com>; Sara F. Dudley <sdudley@adamsbroadwell.com>
Subject: 88 Grand Avenue Project - Request for copy of decision letter via email on day decision is
released

Importance: High

[EXTERNAL] This email originated outside of the City of Oakland. Please do not click links
or open attachments unless you recognize the sender and expect the message.

Hi Pete,

To follow up on our phone conversation today, you are anticipating that the decision letter
regarding the 88 Grand Avenue Project will be completed sometime next week. As we
discussed and you agreed to, please email us a copy of the letter on the day the decision is
released. Also, please direct or otherwise reply to all individuals cc’d on this email in your
email to us next week.

Thank you, in advance, for your attention to this matter.

Janet Laurain

Janet M. Laurain, Paralegal

Adams Broadwell Joseph & Cardozo
601 Gateway Boulevard, Suite 1000
South San Francisco, CA 94080
(650) 589-1660
jlaurain@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
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CITY oF OAKLAND

DALZIEL BUILDING o 250 FRANK H. OGAWA PLAZA « SUIT f; 3315 « OAKLAND, (.ALIFORN!A 94612

Planning and Building Department ' ‘ (510) 238-3941
Bureau of Planning _ ' | " FAX (510) 238-6538

TDD (510) 238-3254
Sent via U.S. Mail

~ February 2.0, 2020

Fred Metzger / KTGY

1814 Franklin Street, Suite 400

Oakland, CA 94612

RE: Case File No. PLN18-406, “88” Grand Avenue (008-0656-004-00 & 008-0656-001-00)

Dear Applicant:

Your application, as described below, has been APPROVED for the reasons stated in Attachment A, which contains the
findings required to support this decision. Attachment B contains the Conditions of Approval for the project. This decision

is effective ten (10) days after the date of this letter unless appealed as explained below.

The following table summarizes the proposed project:

Proposal: To develop a new 35 story residential building containing 275 dwelling units

above ground level retail. The proposal includes the Transfer of -
Development Rights from the property at 2250 Broadway, which contains an
existing office building, to the “88” Grand Avenue tower site. The proposal
will be taking advantage of the affordable housing density bonus by
including 5% very low income units (12 units) and requesting a concession
for parking and a development waiver for height.

Planning Permits Required: Regular Design Review for new construction, Minor Conditional Use Permit

. for Transfer of Development Rights, and a Tentative parcel map to merge
and re-subdivide two lots, including one that will include new
condominiums for the new construction (TPM10922).
General Plan: Central Business District
Zoning: D-BV-2 .
Environmental Determination: A detailed CEQA Analysis was prepared for this project which concluded that
the proposed project satisfies each of the following CEQA Guidelines sections:
15183 - Projects consistent with a community plan, general plan, or zoning;
15183.3 — Streamlining for in-fill projects; and/or
15164 — Addendum to the 2014 certified Broadway Valdez District Specific
Plan EIR;
Each of which provides a separate and mdependent basis for CEQA
compliance.
Historic Status: Non-historic property

City Council District: . 3

If you, or any interested party, seeks to challenge this decision, an appeal must be filed by no later than. ten (10)
calendar days from the date of this letter, by 4:00 pm on March v » 2020. An appeal shall be on a form provided by
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the Planning and Zoning Division of the Community and Economic Development Agency, and submitted to the same at
250 Frank H. Ogawa Plaza, Suite 2114, to. the attention of Peterson Vollmann, Planner IV. The appeal shall state
specifically wherein it is claimed there was error or abuse of discretion by the Zoning Manager or wherein his/her
decision is not supported by substantial evidence and must include payment of $1622.57 in accordance with the City of
Oakland Master Fee Schedule. Failure to timely appeal will preclude you, or any interested party, from challenging the
City’s decision in court. The appeal itself must raise each and every issue that is contested, along with all the arguments
and evidence in the record which supports the basis of the appeal; failure to do so may preclude ‘'you, or any interested
party, from raising such issues during the appeal and/or in court. However, the appeal will be limited to issues and/or
evidence presented to the Zoning Manager prior to the close of the previously noticed public comment period on the
matter.

If you have any questions, please contact the case planner, Peterson Vollmann, Planner IV at (510) 238-6167 or
pvollmann@oaklandca.gov, however, this does not substitute for filing of an appeal as described above.

Very Truly Yours,

CATHERINE PAYNE
Acting Development Planning Manager

Attachments:
A. Findings
B. Conditions of Approval, including Standard Conditions of Approvals
C. Standard Conditions of Approval/Mitigation Monitoring and Reporting Program (SCAMMRP)

CC: Adams Broadwell Joseph & Cardozo
Attn: Janet Laurain
601 Gateway Blvd., Suite 1000
So. San Francisco, CA 94080
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ATTACHMENT A: FINDINGS

This proposal meets all the required Design Review Criteria (Section 17.136.050) and Conditional Use Permit Criteria
(Sections 17.134.050 & 17.106.050) as set forth below and which are required to approve your application. This proposal
does not contain characteristics that require denial pursuant to the Tentative Map Findings (Section 16.08.030) and is
consistent with the Lot Design Standards (Section 16.24.040) of the Oakland Subdivision Regulations. Required findings
are shown in bold type; reasons your proposal satisfies them are shown in normal type.

17.136.050(A) - RESIDENTIAL DESIGN REVIEW CRITERIA: |

1. The proposed design will create a building or set of buildings that are well related to the surrounding area in
their setting, scale, bulk, height, materials, and textures.

The proposed project is located at the northeast corner of Grand Avenue and Webster Street at the northern end of

- Downtown Oakland. The surrounding area contains a mix of high density mid-rise and high-rise structures containing
residential, office and mixed use buildings ranging in height from 80 to 400 feet, which all contain various
architectural styles and exterior finishes. The high-rise structures in the surrounding area vary in exterior treatments
from largely glass curtain wall exteriors, to a mix of masonry and punched window recesses to metal panel and glass
exterior wall systems. The desirable character at the street level along Grand Avenue is the tall ground floor heights
with active ground floor uses that make for an inviting pedestrian atmosphere. The proposed tower at 88 Grand will
include a double height ground floor with ground floor commercial and residential lobby facilities that will activate -
the pedestrian realm along Grand Avenue. All measures have been made to move non-active uses off the Grand
Avenue frontage by moving loading and utility facilities to Webster Street and off an internal driveway, with only a
minimal presence of the utility room on Grand Avenue, which will be non-visible and contain a wall with proposed
public art installations and/or architectural finishes to enhance the visual aesthetic. The proposed tower will be
cladded in a mix of metal panel, clear glazing, and spandrel glass which will relate to other towers within the area.
The northern fagade, which is located in close proximity to the northern property line is limited to the amount of
openings, but will contain spandrel glass and metal paneling to screen out the largely solid structural wall system
required by the Building Code for the portions of the building above approximately 220 feet. The elevations below
this will be limited only to pre-cast and metal panels that will create a visual pattern as the northern adjacent lot has
had plans for an additional tower that will eventually block the lower portions of this building elevation.

2. The proposed design will protect, preserve, or enhance desirable neighborhood characteristics.
The proposed design will enhance the desirable neighborhood characteristics by filling in an underdeveloped site that
is currently used as an auto fee parking lot with a new mixed use residential tower.that creates an active ground floor
environment at the pedestrian level, as well as provide for a dense residential environment in close proximity to
downtown jobs, commercial uses including restaurants and retail, local and regional transit and open space.

3. The proposed design will be sensitive to the topography and landscape.
The project site is flat and void of any landscaping.

4. If situated on a hill, the design and massing of the proposed building relates to the grade of the hill.

The project site is not located on a hiil.
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5. The proposed design conforms in all significant respects with the Oakland General Plan and with any
applicable design review guidelines or criteria, district plan or development control map which has been
adopted by the Planmng Commission or City Council.

The project site is located within the Broadway Valdez District Specific Plan Area. The Broadway Valdez District
Specific Plan provides a vision and planning framework for future growth and development in the approximately 95
acre area along Oakland’s Broadway corridor between Grand Avenue and I-580. The Specific Plan, which has been
developed with a thorough analysis of the area’s economic and environmental conditions and input from City
decision-makers, landowners, developers, real estate experts, and the community at large, provides a comprehensive
vision for the Plan Area along with goals, policies, and development regulations to guide future public and private
actions relating to the area’s development. The Plan also serves as the mechanism for ensuring that future
development will be coordinated and occur in an orderly and well-planned manner. The proposed development is
consistent with the Design Guidelines set forth in the Broadway Valdez Specific Plan as well as the City’s Corridor
Design Guidelines. '

The Project is consistent with the following Sp'eciﬁc Plan goals and policies:

BVDSP-Policy LU-1.3—Balance retail uses with a mix of residential, office, and service uses that complement and
support the economic viability of the commercial core, and contribute to the creation of a new *“24-hour”
nelghborhood with around-the-clock vitality. :

BVDSP-Policy LU-2.1 - Establish the Broadway Valdez District as an attractive pedestfian and transit oriented,
mixed use neighborhood with a core of retail and complementary commercial uses.

BVDSP-Policy LU-4.1—Encourage the gradual transition of the Plan Area toward uses that will contribute to the
creation of a vibrant, pedestrian-oriented, mixed-use district.

BVDSP-Policy LU-8.1—Promote the development of the Valdez Triangle as a dynamic pedestrian-oriented retail
district within a mixed-use setting that includes a complementary mix of retail, office, entertainment, and 1e51dent1a1
uses.

BVDSP-Policy LU-9.2—The intent is to promote a complementary mix of retail, office, entertainment, and
residential uses that creates a vibrant urban corridor that is active both day and night, and on weekdays and weekends.

The Project is consistent with the above mentioned goals and policies by creating a new, mixed use development
located within the Broadway Valdez District Specific Plan to replace the existing surface parking lot. The proposal
will contain an active ground floor commercial presence with new retail space that will promote a vibrant, pedestrian-
oriented environment for the frontage. The Project also will create high density, upper level residential uses that will
be near transit access and help to create a 24-hour neighborhood.

The proposed project is consistent with the Corridor Design Guidelines and constructing a new high density
residential building within a few blocks of the 19% Street BART station would be consistent with the Central Business
District land use classification. The proposal is consistent with the following General Plan Land Use and
Transportation Element (LUTE) policies:

Policy D6.1 — Developing Vacant Lots — Construction on vacant land or to replace surface parkmg lots should be
encour. aged throughout the downtown, where possible.

Policy DlO.l — Encouraging Housmg — Housing in the downtown should be encouraged as a vital component of a 24- |
hour community.
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Policy D10.2 - Locating Housing — Housing in the downtown should be encouraged in identifiable districts, within
walking distance of the 12 Street, 19" Street, City Center, and Lake Merritt BART stations to encourage transit use,
and in other locations where compatible with surrounding uses.

Policy N3.1 — Facilitating Housing Construction — Facilitating the construction of housmg units should be considered
a high priority for the City of Oakland.

Policy N3.2 — Encourage In-fill Developrrient —In order to facilitate the construction of needed housing units, in-fill
development that is consistent with the General Plan should take place throughout the City of Oakland.

SECTION 17.134.050 -CONDITIONAL USE PERMIT FINDINGS:

1. That the location, size, design, and operating characteristics of the proposed development will be compatible with,
and will not adversely affect, the livability or appropriate development of abutting properties and the surrounding
neighborhood, with consideration to be given to harmony in scale, bulk, coverage, and density; to the availability
of civic facilities and utilities; to harmful effect, if any upon desirable neighborhood character; to the generation of
traffic and the capacity of surrounding streets; and to any other relevant impact of the development.

The location, size, design and operating characteristics of the proposed Project will be compatible with, and will not
adversely affect, the livability or appropriate development of abutting properties and the surrounding neighborhood.
The proposed project is consistent with scale, bulk, coverage and density requirements of the General Plan and
applicable zoning regulations, and proposed height, scale and bulk of the building is compatible with similar
structures in the immediate vicinity of the Project site. Several new multi-family residential developments of similar
scale, bulk, coverage and density to the Project have been developed in the immediate vicinity of the project site in
recent years. The BVDSP EIR outlined the potential traffic impacts within the area through the anticipated growth
through the adopted plan, mitigations for improvements to intersections throughout the area were included, and each
project is required to pay a fair share traffic impact fee that will go towards these future improvements to address
traffic concerns. '

The proposal requires a Conditional Use Permit for a Transfer of Development Rights from the property at 2250
Broadway to the tower site at 88 Grand Avenue. This transfer in density is appropriate given that the properties are
~directly adjacent to one another and the 2250 Broadway site is currently built up with an office tower, and thus would
‘not be left as an underdeveloped site due to the transfer. In addition, the resulting overall intensity for the subject
block bounded by Broadway, Grand Avenue, Webster and 23 Streets would be no greater than what would be
" allowed if developed all at once under a single development proposal. :

2. That the location, design, and site planning of the proposed development will provide a convenient and functional
living, working, shopping, or civic environment, and will be as attractlve as the nature of the use and its location
and settmg warrant.

The proposal will provide for a functional living environment that will be of a high-quality design with ample open
space and amenity spaces as well as being located in an area planned for development of the kind proposed by the
Project in very close proximity to downtown jobs and regional and local public transit.

3. That the proposed development will enhance the successful operation of the surrounding area in its basic
community functions, or will provide an essential service to the community or region.

The development proposed by the Project will help to fulfill the vision of the BVDSP by developing a high density
residential development with active ground floors in close proximity to both the main shopping streets Broadway and
Valdez Street within the plan area to add to the pedestrian vibrancy of those streets, as well as being developed in close
proximity to downtown jobs and local and regional mass transportation options. The project will also add needed housing
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stock and provide pedestrian friendly retail opportunities, thereby further enhancing the neighborhood’s basic community
functions and providing an essential service to the community and region.

4, That the proposal conforms to all applicable désign review criteria set forth in the DESIGN REVIEW |
PROCEDURE of Chapter 17.136 of the Oakland Planning Code.

The proposed Project does conform to all applicable design review criteria, as described in the Residential Design Review
Criteria findings above, which are hereby incorporated by reference.

5. That the proposal conforms in all significant respects with the Oakland General Plan and with any other
applicable plan or development control map which has been adopted by the City Council. :

- The Project is consistent with the goals and policies of the Oakland General Plan, including the Broadway Valdez

District Specific plan, and with all applicable zoning controls, as indicated in the Findings in Sections 17.136.050
above, hereby incorporated by reference.

SECTION 17.106.050 - FINDINGS FOR TRANSFER OF DEVELOPMENT RIGHTS

A. That the applicant has acquired development rlghts from the owners of abutting lots, restricting the number of
living units or the amount of floor area which may be developed thereon so long as the facilities proposed by
the applicant are in existence;

The applicant presently owns the entire project site (both 2250 Broadway and “88” Grand Avenue). The proposal will
retain the existing office building at 2250 Broadway while transferring all of the allowed residential development
potential to the site at “88” Grand Avenue. '

B. That the owners of all such abutting lots shall prepare and execute an agreement, approved as to form and
- legality by the City Attorney and filed with the Alameda County Recorder, incorporating such restriction;

Planning staff along with the City Attorney’s Office will review all final language of an agreement and deed
restriction memorializing the Transfer of Development Rights and the restriction of future residential development on
the 2250 Broadway site that will be filed with the Alameda County Recorder’s Office.

C. That the resultant reduction in potential number of living units or amount of floor area on the abutting lots is
sufficient in amount and is so located as to cause the net effect upon the surrounding neighborhood to be
substantially equivalent to that of the development which would be allowable otherwise.

The 2250 Broadway site is currently built up with an office tower, and thus would not be left as an underdeveloped
site due to the transfer. In addition, the resulting overall intensity for the subject block bounded by Broadway, Grand
Avenue, Webster and 23" Streets would be no greater than what would be allowed if developed all at once under a
single development proposal. '
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16.08.030 - TENTATIVE MAP FINDINGS (Pursuant also to California Government Code §66474 (Chapter
4, Subdivision Map Act)

The Advnsory Agency shall deny approval of a tentative map, or a parcel map for which a tentative map was not
required, if it makes any of the following findings:

A. That the proposed map is not consistent with applicable general and specific plans as speclﬁed in the State
Government Code Section 65451.

The proposal is consistent with the Central Busine‘ss District General Plan designation and with the Broadway
Valdez District Specific Plan by creating a mixed-use development with active ground floor uses along the
important commercial street Grand Avenue. The Project is consistent with the goals and policies of the Oakland
General Plan, including the Broadway Valdez District Specific plan, and with all applicable zoning controls, as
indicated in the Findings in Sections 17.136.050 above, hereby incorporated by reference.

B. That the design or improvement of the proposed subdivision is not consistent with applicable general and
specnﬁc plans.

The proposal is consistent with the Central Business District General Plan designation and with the Broadway
Valdez District Specific Plan by creating a mixed-use development with active ground floor uses along the
important commercial street Grand Avenue. The Project is consistent with the goals and policies of the Oakland
General Plan, including the Broadway Valdez District Specific plan, and with all applicable zoning controls, as
“indicated in the Fmdmgs in Sections 17.136.050 above, hereby incorporated by reference. '

C. That the site is not physically suitable for the type of development.

The site is suitable for the proposed development as it is located close to public utilities, transit, and other civic
facilities, and fulfills the vision for the area as set forth in the Broadway Valdez District Specific Plan.

D. That the site is not physically suitable for the proposed density of development.
The proposed density is consistent with the General Plan and Specific Plan density envisioned for the area.

E. That the design of the subdivision or the proposed improvements are likely to cause substantial
environmental damage or substantially and avoidably injure fish or wildlife or their habitat.

This site has been previously developed and does not contain any wildlife habitat or waterways.
F. That the design of the subdivision or type of improvements is likely to cause serious public health problems.

There should be no adverse health effects. This is in a mixed use development containing residential and retail uses
located in the downtown area and it will introduce no new use classifications that are incompatible with the
“surrounding neighborhood.

G. That the design of the subdivision or the type of improvements will conflict with easements, acquired by the
public at large, for access through or use of, property within the proposed subdivision. In this connection, ’
the governing body may approve a map if it finds that alternate easements, for access or for use, will be
provided, and that these will be substantially equivalent to ones previously acquired by the public. (This
subsection shall apply only to easements of record or to easements established by judgment of a court of
competent jurisdiction and no authority is hereby granted to a legislative body to determine that the public
at large has acquired easements for access through or use of property within the proposed subdivision.)

. There are no easements on this property at present to allow the public access to anything.
H. That the design of the subdivision does not provide to the extent feasible, for future passive or natural
heating or cooling opportunities in the subdivision

The project could to be set up for solar panels on the rooftop.
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SECTION 16.24.040 — LOT DESIGN STANDARDS

A.

No lot shall be created without frontage on a public street, except lots created in conjunction with approved
private access easements.

The lots will have frontage on Broadway, Grand Avenué, and Webster Street.

The side lines of lots shall run at right angles or radially to the street upon which the lot fronts, except
where impractical by reason of unusual topography.

‘The side lot lines will run at generally right angles similar to the pattern of other side lot lines along the block and

in the neighborhood.
All applicable requirements of the zoning regulations shall be met.

The resulting lots from the proposed lot line adjustment will meet the minimum lot size requirements of the D-BV

. Zones

Lots shall be equal or larger in measure than the prevalent size of existing lots in the surrounding area.

The proposal would adjust lot lines between 'two existing large lots, which both resulting lots would be larger than
the minimum required lot size and consistent with the prevalent lot size in the area.

Lots shall be designed in a manner to preserve and enhance natural out-croppmgs of rock, specimen trees
or group of trees, creeks or other amenities.

No such natural features exist on the site.
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CEQA COMPLIANCE FINDINGS -

L Introduction: These findings are made pursuant to the California Environmental Quality Act (Public
Resources Code section 21000 et seq.; “CEQA”) and the CEQA Guidelines (Cal. Code Regs. title 14, section
15000 et seq.; “CEQA Guidelines™) by the Zoning Manager in connection with the environmental analysis of
the effects of implementation of the 88 Grand Avenue project, as more fully described elsewhere in this
Decision Letter and City Of Oakland (“City”)-prepared CEQA Analysis document entitled “88 Grand Avenue
Project CEQA Analysis” dated December 2019 (“CEQA Analysis”) (the “Project”). The City is the lead agency
for purposes of compliance with the requirements of CEQA. These CEQA findings are attached and
incorporated by reference into each and every decision associated with approval of the PlOJeCt and are based on
substantial evidence in the entire administrative record.

II. Adoption of BVDSP and Certification of BVDSP EIR: The City finds and determines that (a) the
Oakland City Council on June 17, 2014 adopted Resolution No. 85065 C.M.S. which adopted the Broadway
Valdez District Specific Plan (“BVDSP”), made appropriate CEQA findings based on substantial evidence
contained in the entire administrative record relating to the BVDSP Environmental Impact Report (“EIR”),
including certification of the BVDSP EIR; and (b) the BVDSP satisfies the description of “Community Plan”
set out in Public Resources Code section 21083.3(e) and in CEQA Guidelines section 15183 as well the
description of “Planning Level Document” set out in Public Resources Code section 21094.5 and in CEQA
Guidelines section 15183.3. The City Council, in adopting the BVDSP following a public hearing, approved as
a part thereof Standard Conditions of Approval (“SCAs”) which constitute uniformly applied development
policies or standards (together with other City development regulations) and determined that the uniformly
applicable development policies or standards, together with the mitigation measures set out in the BVDSP EIR,

- would substantially mitigate the impacts of the BVDSP and future projects thereunder.

1. CEQA Analysis Document: The CEQA Analysis and all of its findings, determinations and
information is hereby incorporated by reference as if fully set forth herein. The CEQA Analysis concluded that
the Project satisfies each of the following CEQA provisions, qualifying the Project for two separate CEQA
statutory exemptions and that the CEQA Analysis constitutes an addendum to the BVDSP EIR, as summarized
below and provides substantial evidence to support the following findings.

The City hereby finds that, as set forth below and in the checklist attached as part of the CEQA
Analysis, the Project is exempt from any additional CEQA Analysis under the “Community Plan Exemption” of
Public Resources Code section 21083.3 (CEQA Guidelines §15183) and/or the “Qualified Infill Exemption”
under Public Resources section 21094.5 (CEQA Guidelines §15183.3) and that the CEQA Analysis also
constitutes an Addendum to the BVDSP EIR pursuant to Public Resources Code section 21166 (CEQA -
Guidelines §15162) and that such Addendum determines that none of the three events requiring subsequent or
supplemental environmental analysis as stipulated in Public Resources Code section 21166 have occurred, thus
no additional environmental analysis beyond the BVDSP EIR and the CEQA Analysis is necessary. The
specific statutory exemptions and the status of the CEQA Analysis as an Addendum are discussed below in
more detail.

A. Community Plan Exemption: Public Resources Code Section 21083.3 (CEQA Guidelines §15183): The
City finds and determines that, for the reasons set out below and in the CEQA Analysis, the Community Plan
Exemption applies to the Project. Therefore, no further environmental analysis is required because all of the
Project’s effects on the environment were adequately analyzed and mitigation measures provided in the BVDSP
EIR; there are no significant effects on the environment which are peculiar to the Project or to the parcel upon
which it is located not addressed and mitigated in the BVDSP EIR; and there is no new information showing
that any of the effects shall be more significant than described in the BVDSP EIR.
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As set out in detail in Attachment C to the CEQA Analysis, the City finds that, pursuant to CEQA
Guidelines section 15183 and Public Resources Code section 21083.3, the Project is consistent with the
development density established by the BVDSP and analyzed in the BVDSP EIR and that there are no
environmental effects of the Project peculiar to the Project or the Project Site which were not analyzed as
significant effects in the BVDSP EIR; nor are there potentially significant off-site impacts and cumulative
impacts not discussed in the BVDSP EIR; nor are any of the previously identified significant effects which, as a
result of substantial information not known at the time of certification of the BVDSP EIR, are now determined
to present a more severe adverse impact than discussed in the BVDSP EIR. As such, no further analysis of the
environmental effects of the Project is required. ‘

B. Qualified Infill Exemption; Public Resources Code Section 21094.5 (CEQA Guidelines
 §15183.3): The City finds and determines that, for the reasons set forth below and in the CEQA Analysis, a
Qualified Infill Exemption applies to the Project and no further environmental analysis is required since all the

- Project’s effects on the environment were adequately analyzed and mitigation measures provided in the BVDSP
EIR; the Project will cause no new specific effects not addressed in the BVDSP EIR that are specific to the
Project or the Project Site; and there is no substantial new information showing that the adverse environmental
effects of the Project are more significant than described in the BVDSP EIR.

The City finds that, pursuant to CEQA Guidelines section 15183.3, the CEQA Analysis contains in
Attachment D a written analysis consistent with Appendix M to the CEQA Guidelines examining whether the
Project will cause any effects that require additional review under CEQA. The contents of Attachment D
documents that the Project is located in an urban area satisfying the requirements of CEQA Guidelines section
15183.3 and satisfies the applicable performance standards set forth in Appendix M to the CEQA Guidelines. It -
also explains how the effects of the Project were analyzed in the BVDSP EIR; and indicates that the Project -
incorporates all applicable mitigation measures and SCAs from the BVDSP EIR. Attachment D also determines

“that the Project will cause no new specific effects not analyzed in the BVDSP EIR; determines that there is no
substantial new information showing that the adverse environmental effects of the Project are more significant
than described in the BVDSP EIR, determines that the Project will not cause new specific effects or more
significant effects, and documents how uniformly applicable development policies or standards (including,
without limitation, the SCAs) will mitigate environmental effects of the Project. Based upon the CEQA
Analysis and other substantial evidence in the record, the City finds and determines that no further
environmental analysis of the effects of the Project is required.

C. CEQA Analysis Constitutes an Addendum; Public Resources Code Section 21166 (CEQA
Guidelines §15164): The City finds and determines that the CEQA Analysis constitutes an Addendum to the
BVDSP EIR and that no additional environmental analysis of the Project beyond that contained in the BVDSP
EIR is necessary. The City further finds that no substantial changes are proposed in the Project that would
require major revisions to the BVDSP EIR because of new significant environmental effects or a substantial
increase in the severity of previously identified significant effects; no substantial changes occur with respect to
the circumstances under which the Project will be undertaken which will require major revisions of the BVDSP
EIR due to the involvement of new significant environmental effects or a substantial increase in the severity of
- previously identified significant effects; and there is no new information of substantial importance not known
and which could not have been known with the exercise of reasonable diligence as of the time of certification of
the BVDSP EIR showing that the Project will have one or more significant effects not discussed in the BVDSP
EIR; significant effects previously examined will be substantially more severe than shown in the BVDSP EIR,
mitigation measures or alternatives previously found not to be feasible would in fact be feasible and would
substantially reduce one or more significant effects of the Project; or mitigation measures or alternatives which
are considerably different from those analyzed in the BVDSP EIR would substantially reduce one or more
significant effects on the environment. .
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Based on these findings and determinations, the City further finds that no Subsequent or Supplemental
EIR or additional environmental analysis shall be required because of the Project. The City has considered the
CEQA Analysis along with the BVDSP EIR prior to making its decision on the Project and a discussion is set
out in the CEQA Analysis explaining the City’s decision not to prepare a Subsequent or Supplemental EIR
pursuant to Guidelines sections 15162 and/or 15163.

V. Severability: The City finds that all three CEQA provisions discussed and determined to be applicable
in Section III above are separately and independently applicable to the consideration of the Project and should
any of the three be determined. not to be so applicable, such determinations shall have no effect on the validity of
these findings and the approval of the Project on any of the other grounds.

V. Incorporation by Reference of Statement of Overriding Considerations: The BVDSP EIR identified six
areas of environmental effects of the BVDSP that presented significant and unavoidable impacts.! The areas
identified include the following:

Aesthetics, Shadow, and Wind — Significant and unavoidable impacts from new shadow on the
Temple Sinai (Impact AES-4), new adverse wind conditions from structures 100-feet in height or

taller (Impact AES-5), and cumulative wind and shadow impacts from development in and around
the plan area (Impact AES-6);

Air Quality — Sigfliﬁcant and unavoidable impacts from construction emissions (Impact AIR-1),
operational emissions (Impact AIR-2), and constructlon and operational Toxic Air Contaminants
(Impact AIR-4);

‘ / :
Cultural Resources — Significant and unavoidable impacts from destruction or alteration of historic
resources (Impact CUL-1), and cumulative impacts to cultural resources from development in and
around the plan area (Impact CUL-5);

Greenhouse Gases and Climate Change — Significant and unavoidable impacts from the
~production of greenhouse gas emissions (Impact GHG-1);

Noise — Significant and unavoidable impacts from traffic noise (Impact NOI-5); cumulative traffic
noise from development in and around the plan area (Impact NOI-6) and cumulative stationary
noise sources (Impact NOI-7);

Traffic and Circulation - Significant and unavoidable impacts from project and cumulative traffic
generation in and around the plan area to studied intersections (Impacts TRANS-2, TRANS-6
through -10, TRANS-12 through -14, TRANS-17 through -22, TRANS-24, TRANS-26 through - .
28), roadway segment degradation from development under the plan (TRANS-29) and previously
identified impacted intersections.

Because the Project may contribute to some significant and unavoidable impacts identified in the BVDSP EIR,
but a Subsequent and/or Supplemental EIR is not required in accordance with CEQA Guidelines sections 15162,
15163, 15164, 15183 and 15183.3, a Statement of Overriding Considerations is not legally required.
Nevertheless, in the interest of being conservative, the Statement of Overriding Consideration for the BVDSP
EIR, approved as Section XII of the CEQA Findings adopted by the City Council on June 17, 2104, via
Resolution No. 86065 C.M.S., is hereby incorporated by reference as if fully set forth herein.

! If these or-any other findings inaccurately identify or fail to list a significant and unavoidable impact identified in the analysis, findings and conclusions
of the BVDSP EIR or its administrative record as a whole, the identification of that impact and any mitigation measure or SCA required to be
implemented as part of the Project is not affected.
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ATTACHMENT B: CONDITIONS OF APPROVAL

The proposal is hereby approved subject to the following Conditions of Apprdval:

~ Part1: Standard Conditions of Approval —
General Administrative Conditions

1. Approved Use

The project shall be constructed and operated in accordance with the authorized use as described
in the approved application materials, and the approved plans dated September 3, 2019, as
amended by the following conditions of approval and mitigation measures, if applicable
(“Conditions of Approval” or “Conditions”).

2. Effective Date, Expiration, Extensions and' Extinguishment

This Approval shall become effective immediately, unless the Approval is appealable, in which
case the Approval shall become effective in ten calendar days unless an appeal is filed. Unless a
different termination date is prescribed, this Approval shall expire two years from the Approval
date, or from the date of the final decision in the event of an appeal, unless within such period all
necessary permits for construction or alteration have been issued, or the authorized activities have
commenced in the case of a permit not involving construction or alteration. Upon written request
-and payment of appropriate fees submitted no later than the expiration date of this Approval, the
Director of City Planning or designee may grant a one-year extension of this date, with additional
extensions subject to approval by the approving body. Expiration of any necessary building
permit or other construction-related permit for this project may invalidate this Approval if said
Approval has also expired. If litigation is filed challenging this Approval, or its implementation,
then the time period stated above for obtaining necessary permits for construction or alteration
and/or commencement of authorized activities is automatically extended for the duration of the
litigation.

3. Compliance with Other Requirements

The project applicant shall comply with all other applicable federal, state, regional, and local
laws/codes, requirements, regulations, and guidelines, including but not limited to those imposed
by the City’s Bureau of Building, Fire Marshal, and Public Works Department. Compliance with
other applicable requirements may require changes to the approved use and/or plans. These
changes shall be processed in accordance with the procedures contained in Condition #4.

L
N

4, Minor and Major Changes

a. Minor changes to the approved project, plans, Cohditions, facilities, or use may be approved
administratively by the Director of City Planning.

b. Major changes to the approved project, plans, Conditions, facilities, or use shall be reviewed
by the Director of City Planning to determine whether such changes require submittal and
approval of a revision to the Approval by the original approving body or a new independent
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permit/approval. Major revisions shall be reviewed in accordance with the procedures
required for the original permit/approval. A new independent permit/approval shall be

‘reviewed in accordance with the procedures required for the new permit/approval.

Compliance with Conditions of Approval

a.

The project applicant and property owner, including successors, (collectively referred to
hereafter as the “project applicant” or “applicant”) shall be responsible for compliance with
all the Conditions of Approval and any recommendations contained in any submitted and
approved technical report at his/her sole cost and expense, subject to review and approval by
the City of Oakland.

The City of Oakland reserves the right at any time during construction to require certification
by a licensed professional at the project applicant’s expense that the as-built project conforms
to all applicable requirements, including but not limited to, approved maximum heights and
minimum setbacks. Failure to construct the project in accordance with the Approval may
result in remedial reconstruction, permit revocation, permit modification, stop work, permit
suspension, or other corrective action.

Violation of any term, Condition, or project description relating to the Approval is unlawful
prohibited, and a violation of the Oakland Municipal Code. The City of Oakland reserves the
right to initiate civil and/or criminal enforcement and/or abatement proceedings, or after
notice and public hearing, to revoke the Approval or alter these Conditions if it is found that
there is violation of any of the Conditions or the provisions of the Planning Code or
Municipal Code, or the project operates as or causes a public nuisance. This provision is not
intended to, nor does it, limit in any manner whatsoever the ability of the City to take
appropriate enforcement actions. The project applicant shall be responsible for paying fees in
accordance with the City’s Master Fee Schedule for inspections conducted by the City or a
City-designated third-party to investigate alleged violations of the Approval or Conditions.

Signed Copy of the Apnroval/Condltlons

A copy of the Approval letter and Conditions shall be signed by the project apphcant attached to
each set of permit plans submitted to the appropriate City agency for the project, and made
available for review at the project job site at all times.

Blight/Nuisances

The project site shall be kept in a blight/nuisance-free condition. Any existing blight or nuisance
shall be abated within 60 days of approval, unless an earlier date is specified elsewhere.

Indemnification ‘

a.

To the maximum extent permitted by law, the project applicant shall defend (with counsel
acceptable to the City), indemnify, and hold harmless the City of Oakland, the Oakland City
Council, the Oakland Redevelopment Successor Agency, the Oakland City Planning
Commission, and their respective agents, officers, employees, and volunteers (hereafter
collectively called “City”) from any liability, damages, claim, judgment, loss (direct or
indirect), action, causes of action, or proceeding (including legal costs, attorneys’ fees, expert
witness or consultant fees, City Attorney or staff time, expenses or costs) (collectively called
“Action”) against the City to attack, set aside, void or annul this Approval or implementation
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10.

11.

12.

of this Approval. The City may elect, in its sole discretion, to participate in the defense of said
Action and the project applicant shall reimburse the City for its reasonable legal costs and
attorneys’ fees.

b. Within ten (10) calendar days of the City being served any Action as specified in subsection
~ (a) above, the project applicant shall execute a Joint Defense Letter of Agreement with the
City, acceptable to the Office of the City Attorney, which memorializes the above obligations.
These obligations and the Joint Defense Letter of Agreement shall survive termination,
extinguishment, or invalidation of the Approval. Failure to timely execute the Letter of
Agreement does not relieve the project applicant of any of the obligations contained in this
Condition or other requirements or Conditions of Approval that may be imposed by the City.

Severability

The Approval would not have been granted but for the applicability and validity of each and
every one of the specified Conditions, and if one or more of such Conditions is found to be
invalid by a court of competent jurisdiction this Approval would not have been granted without

‘requiring other valid Conditions con51stent with achieving the same purpose and intent of such

Approval.

Special Inspector/Inspections, Independent Teéhnical Review, Project Coordination and

. Monitoring

The project applicant may be required to cover the full costs of independent third-party technical
review and City monitoring and inspection, including without limitation, special
inspector(s)/inspection(s) during times of extensive or specialized plan-check review or
construction, and inspections of potential violations of the Conditions of Approval. The project
applicant shall establish a deposit with the Bureau of Bulldlng, if directed by the Building
Official, Director of City Planning, or designee, prior to the issuance of a construction-related
permit and on an ongoing as-needed basis.

Public Improvements

The project applicant shall obtain all necessary permits/approvals, such as encroachment permits,
obstruction permits, curb/gutter/sidewalk permits, and public improvement (“p-job”) permits
from the City for work in the public right-of-way, including but not limited to, streets, curbs,
gutters, sidewalks, utilities, and fire hydrants. Prior to any work in the public right-of-way, the
applicant shall submit plans for review and approval by the Bureau of Planning, the Bureau of
Building, and other City departments as required. Public improvements shall be designed and

" installed to the satisfaction of the City.

Compliance Matrix

The project applicant shall submit a Compliance Matrix, in both written and electronic form, for
review and approval by the Bureau of Planning and the Bureau of Building that lists each
Condition of Approval (including each mitigation measure if applicable) in a sortable
spreadsheet. The Compliance Matrix shall contain, at a minimum, each required Condition of
Approval, when compliance with the Condition is required, and the status of compliance with
each Condition. For multi-phased projects, the Compliance Matrix shall indicate which Condition

_applies to each phase. The project applicant shall submit the initial Compliance Matrix prior to





PLN18-406, “88” Grand Avenue Page 15

13.

14.

the issuance of the first constructlon related permlt and shall submlt an updated matrix upon
request by the City. :

Construction Management Plan

Prior to the issuance of the first construction-related permit, the project applicant and his/her
general contractor shall submit a Construction Management Plan (CMP) for review and approval
by the Bureau of Planning, Bureau of Building, and other relevant City departments such as the
Fire Department and the Public Works Department as directed. The CMP shall contain measures
to minimize potential construction impacts including measures to comply with all construction-
related Conditions of Approval (and mitigation measures if applicable) such as dust control,
construction emissions, hazardous materials, construction days/hours, construction traffic control,
waste reduction and recycling, stormwater pollution prevention, noise control, complaint
management, and cultural resource management (see applicable Conditions below). The CMP
shall provide project-specific information including descriptive = procedures, approval
documentation, and drawings (such as a site logistics plan, fire safety plan, construction phasing
plan, proposed truck routes, traffic control plan, complaint management plan, construction worker
parking plan, and litter/debris clean-up plan) that specify how potential construction impacts will
be minimized and how each construction-related requlrement will be satlsﬁed throughout
constructlon of the project.

Standard Conditions of Approval / Mitigation Monitoring and 'Reporting Program

(SCAMMRP)

a. All mitigation measures identified in the 88 Grand Avenue CEQA Analysis are included in
the Standard Condition of Approval / Mitigation Monitoring and Reporting Program
(SCAMMRP) which is included in these Conditions of Approval and are incorporated herein
by reference, as Attachment C, as Conditions of Approval of the project. The Standard
Conditions of Approval identified in the 88 Grand Avenue CEQA Analysis are also
included in the SCAMMRP, and are, therefore, incorporated into these Conditions by
reference but are not repeated in -these Conditions. To the extent that there is any
inconsistency between the SCAMMRP and these Conditions, the more restrictive Conditions
shall govern. In the event a Standard Condition of Approval or mitigation measure
recommended in the 88 Grand Avenue CEQA Analysis has been inadvertently omitted from
the SCAMMRP, that Standard Condition of Approval or mitigation measure is adopted and
incorporated from the 88 Grand Avenue CEQA Analysis into the SCAMMRP by reference,
and adopted as a Condition of Approval. The project applicant and property owner shall be

~ responsible for compliance with the requirements of any submitted and approved technical

reports, all applicable mitigation measures adopted, and with all Conditions of Approval set
forth herein at his/her sole cost and expense, unless otherwise expressly provided in a specific
mitigation measure or Condition of Approval, and subject to the review and approval by the
City of Oakland. The SCAMMRP identifies the timeframe and responsible party for
implementation and monitoring for each Standard Condition of Approval and mitigation
measure. Monitoring of compliance with the Standard Conditions of Approval and mitigation
measures will be the responsibility of the Bureau of Planning and the Bureau of Building,
with overall authority concerning compliance residing with the Environmental Review
Officer. Adoption of the SCAMMRP will constitute fulfillment of the CEQA monitoring
and/or reporting requirement set forth in section 21081.6 of CEQA.
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'b. Prior to the issuance of the first construction-related permit, the project applicant shall pay the
applicable mitigation and monitoring fee to the City in accordance with the City’s Master Fee
Schedule.
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Proj ect-Specific Conditions of Approval

15.

16.

17,

18.

Public Improvements Consistent with the BVDSP :

Requirement: Plans shall be submitted for review and approval that include public right of way
improvements that are consistent with the Broadway Valdez District Specific Plan. This shall apply to all
project frontages.

When Required: Prior to issuance of Building Permit
Initial Approval: Bureau of Planning; Public Works
Monitoring/Inspection: Bureau of Building

Exterior Finishes
Requirement: The final building permit plan set shall contain detailed information on all proposed exterior

- finishes for city approval. If requested by the Bureau of Planning sample materials shall be submitted and

are subject to final approval by the Zoning Manager.
When Required: Prior to issuance of a Building Permit

Initial Approval: Bureau of Planning

Monitoring/Inspection: Bureau of Planning

Public Art for Private Development Condition of Approval

Requirement: The project is subject to the City’s Public Art Requirements for Private Development,
adopted by Ordinance No. 13275 C.M.S. (“Ordinance”). The public art contribution requirements are
equivalent to one-half percent (0.5%) for the “residential” building development costs, and one percent
(1.0%) for the “non-residential” building development costs. The contribution requirement can be met
through the commission or acquisition and installation of publicly accessible art, or satisfaction of
alternative compliance methods described in the Ordinance. The applicant shall provide proof of full
payment of the in-lieu contribution, or provide proof of installation of artwork on the development site

. prior to the City’s issuance of a final certificate of occupancy for ¢ach phase unless a separate, legal

binding instrument is executed ensuring compliance within a timely manner subject to City approval. On-
site art installation shall be designed by independent artists, or artists working in conjunction with arts or
community organizations that are verified by the City to either hold a valid Oakland business license
and/or be an Oakland-based 501(c) (3) tax designated organization in good standing. Y '
When Required: Prior to issuance of Final Certificate of Occupancy and Ongomg

Initial Approval: Bureau of Planning

Miscellaneous Transportation Improvement Measures

Requirement #1: The proposed driveways to the site shall consist of an “in-only” off of Grand Avenue and
an “out-only” onto Broadway. In addition, the project frontage along Grand Avenue shall be designed in a
manner that is consistent with the Grand Avenue Mobility Plan, which shall be reviewed and approved as
part of the p-job application, and may be required to include a raised cycle track or protected bike lanes.
Consistency with the Grand Avenue Mobility Plan and the requirement for a raised cycle track or
protected bike lane shall be determined by City Staff in its sole and absolution discretion.
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Requirement #2: Ensure that the project driveways on Grand Avenue and Broadway would provide
adequate sight distance between motorists exiting the driveway and pedestrians on the adjacent sidewalks..
This may require redesigning and/or widening the driveway. This may include prohibition of on-street
parking within 20 feet on either side of the driveways if feasible.

Requirement #3: Transit Incentive for Residents — Provide a monthly transit benefit to each dwelling unit
in an amount equal to either one-half the price of an Adult 31-Day AC Transit Pass (valued at $84. 60 as of
September 2019) or an AC Transit EasyPass.

When Required: Prior to issuance of p-job permit and ongoing

Initial Approval: Bureau of Planning/DOT

19. Affordable Residential Ownership Units - Agreement and Monitoring

Requirement #1: Pursuant to Section 17.107 of the Oakland Planning Code and the State Dens1ty Bonus
Law California Government Code Section 65915 et seq. (“State Density Bonus Law”), the proposed
project shall provide a minimum of 12 target dwelling units available at very low income (as 5%of the
units) for receiving a density bonus, concession and/orfwaiver of development standards.

Requirement #2: Prior to submittal of a construction-related permit, the applicant shall contact the
Housing and Community Development Department (Housing Development Services Division) to enter
into an Affordability Agreement based on the City’s model documents, as may be amended from time to
time, governing the target dwelling units. The Affordability Agreement shall provide that target dwelling

- units are offered at an affordable housing cost and that only households that (i) meet the eligibility
standards for the target dwelling units, and (ii) agree to execute an equity share agreement with the City
are eligible to occupy the target dwelling units. '

The Affordability Agreement shall be recorded with the Alameda County Recorder’s Office as an

‘encumbrance against the property, and a copy of the recorded agreement shall be provided to and retained
by the City. The Affordability Agreement may not be subordinated in priority to any other lien interest in
the property.

Requirement #3 The restricted target dwelling units must comply with the City of Oakland Affordable
Homeownership Development Program Guidelines. The applicant shall ensure that the initial occupant of
all for-sale target dwelling units are Very Low-, Low, or Moderate-Income Households, as required, and
that the units are offered at an Affordable Housing Cost in accordance with California Health and Safety
Code Section 50052.5 and its implementing regulations.

Requirement #4: For-sale target living units require a one-time fee to determine the eligibility of the
initial homebuyer. The City’s fee is $250 per unit currently per the Master Fee Schedule, which is updated
annually and available from the Budget Office of the City Oakland’s Finance Department
https://www.oaklandca. gov/denartments/ﬁnance department.

Requirement #5: The owner of a for-sale affordable unit may not rent out the unit. The unit must remain
owner occupied.

Requirement #6: The applicant shall provide for initial homebuyer education to apprise buyers of the
long-term affordability restrictions applicable to the targeted dwelling units, and shall submit information
regarding the initial homebuyer’s income, household size and other funding sources to City staff in the
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Housing and Community Devvellopment Division, for their review and approval. If a potential initial
homebuyer does not meet the City’s underwriting requirements, then the proposed homebuyer will not be
allowed to purchase the home, and the applicant will be required to find qualified substitute buyer.

Requirement #7: The applicant shall submit for review and approval by the City Attorney, Bureau of
Planning and any other relevant City departments as determined by the City, proof that all initial
homebuyers of for-sale target dwelling units have entered into a density bonus equity share agreement,
consistent with State Density Bonus Law, with the City prior to purchasing the unit or property, and the
grant deed conveying title to the unit to the initial homebuyer shall reference the equity share agreement.

The equity share agreement shall specify that the title to the subject property or unit may not be
transferred without prior approval of the City. Following City approval, the applicant shall record the
equity share agreement against the parcel containing the target dwelling unit, as well as a Deed of Trust
and Request for Notice in the event of default, sale, or refinancing, with the Alameda County Recorder’s
Office, and shall provide a copy of the recorded equity share agreement to the City. The equity share
agreement shall further provide that upon future resale of a target dwelling unit, the initial homebuyer
must notify the Housing and Community Development Division of its intent to sell the unit. Upon resale,
the initial homebuyer may recoup the value of its own down payment, any improvements to the target
dwelling unit, and the initial homebuyer’s proportionate share of appreciation. The initial homebuyer shall
repay to the City the City’s initial subsidy and the City’s proportionate share of appreciation. The City’s
initial subsidy is to be equal to the difference between the fair market value of the target dwelling unit at
the time of initial sale and the initial sale price to the initial homebuyer, plus the- amount of down payment
assistance or mortgage assistance, if any. If upon resale the fair market value of the target dwelling unit is
lower than the initial fair market value, then the value at the time of the resale shall be used as the initial
fair market value. The City’s proportionate share of appreciation is equal to the ratio of the local
government’s initial subsidy to the fair market value of the target dwelling unit at the time of the initial
sale. The City will apply these repayment proceeds to the promotion of low to moderate income
homeownership opportunities within five years of its receipt. '

Requirement #8: The floor area, number of bedrooms, and amenities (such as fixtures, appliances,
location and utilities) of the affordable units shall be substantially equal in size and quality to those of the
market rate units. Further, the proportion of unit types (i.e. three-bedroom and four-bedroom, etc.) of the
affordable units shall be roughly the same as the project’s market rate units.

Requirement #9: Households in affordable units must have equal access to the project’s services and
facilities as households in all other units within the project.

Requirement #10: Affordable units must be evenly distributed throughout the project.

Requirement #11: The applicant shall comply with the requirements of Section 65915(0)(3)(A) of the
State Density Bonus Law requiring, without limitation, replacement units in those circumstances where
the parcel subject to the density bonus contains or contained affordable units within the last five years.

Requirement #12: The applicant shall comply with all applicable provisions of State Density Bonus Law
and all provisions of the City’s density bonus law that are not preempted by state law.

Requirement #13: Affordable units shall be constructed prior to or concurrent with the construction of the
market rate units in each phase of the project.
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20.

21,

Requirement #14: The City will not issue final certificates of occupancy for more than fifty percent (50%)
of the market rate units in any phase of development until final certificates of occupancy are issued for all
of the affordable units in that phase.

When Required: First Construction Related Permit Application and Ongomg

Initial Approval: Housing and Community Development Department and Ongoing

Ongoing Monitoring and Inspections: Housmg and Community Development, Housing Development
Services Division

Density Transfer Deed Restrlctlon and Other Legal Mechanisms

Requirement: The applicant shall submit to the City for review and approval by the City Attorney’s Office
and the Planning Director an agreement, and any other City required documents (such as a Notice of
Limitation of Use and/or deed restriction), restricting the development of residential facilities on the
proposed Parcel One (as shown on TPM10922) referred to as 2250 Broadway/80 Grand by 114 residential
dwelling units, which were transferred to Parcel Two (Commercial Development does not need to be
restricted). Furthermore, this agreement to allow the Transfer of Development Rights for residential
density from Parcel One to Parcel Two, is contingent upon the development of the entitlements under this
Planning Approval. o

When Required: Approval and Recordation prior to issuance of a Building Permit

Initial Approval: Bureau of Planning and City Attorney’s Office

Monitoring/Inspection: Bureau of Planning and City Attorney’s Office

Recorded Easement Restrlctmg Use of Private Project Driveway for the Exclusive Benefit of the
Owners of 88 Grand -

Requirement: The project applicant shall enter into and record an easement agreement with the owners of
2250 Broadway securing exclusive use of the 11-foot-wide private project driveway identified on the
approved plans at Sheet C2.0, entitled Proposed Boundary & Site Plan by BKF Engineers. Said recorded
access easement agreement shall be for the exclusive benefit of the owners of 88 Grand and shall be
subject to review and approval by the Bureau of Planning and the City Attorney’s Office prior to
execution ahd recordation. : (

When Required: Approval and Recordation prior to issuance of a Building Permit
Initial Approval: Bureau of Planning and City Attorney’s Office
Monitoring/Inspection: Bureau of Planning and City Attorney’s Office
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Applicant Statement

I have read and accept responsibility for the Conditions of Approval. I agree to abide by and conform to the
Conditions of Approval, as well as to all provisions of the Oakland Planning Code and Oakland Municipal Code
pertaining to the project.

Name of Project Applicént

Signature of Project Applicant

Date





Attachment C

MU Standard Conditions of Approval and Mitigation
' Monitoring Reporting Program ‘

A. Mitigation Measures

The following Broadway Valdez District Specific Plan Environmental Impact Report
Mitigation Measures would be required of the project to ensure that any impacts to the
environment are to remain less than significant. .

Mitigation Measure

Aesthetics, Shadow.and Wind ; e i Wi S «
Mitigation Measure AES-5: Wind Analysis. Project sponsors proposing buildings 100 feet tall or taller.
within the portion of the Plan Area designated Central Business District shall conduct detailed wind
studies to evaluate the effects of the proposed project. If the wind study determines that the proposed
project would create winds exceeding 36 mph for more than onée hour during daylight hours during the
year, the project sponsor shall develop and implement a wind reduction plan and incorporate measures
to reduce such potential effects, as necessary, until a revised wind analysis demonstrates that the
proposed project would not create winds in excess of this threshold. Examples of measures that such
projects may incorporate, depending on the site-specific conditions, include structural and landscape
design features and modified tower designs: wind protective structures or other apparatus to redirect -
downwash winds from tall buildings, tree plantings or dense bamboo plantings, arbors, canopies, lattice
fencing, etc. . , :

B. Standard Conditions of Approval

This Standard Conditions of Approval and Mitigation Monitoring and Reporting Program
(SCAMMRP) is based on the CEQA Analysis prepared for the 88 Grand Avenue project.

The City of Oakland’s Uniformly Applied Development Standards adopted as Standard
Conditions of Approval (Standard Conditions of Approval, or SCAs) were originally ‘
adopted by the City in 2008 (Ordinance No. 12899 C.M.S.) pursuant to Public Resources
Code section 21083.3) and have been incrementally updated over time. The SCAs
incorporate development policies and standards from various adopted plans, policies, and
ordinances (such as the Oakland Planning and Municipal Codes, Oakland Creek Protection,
Stormwater Water Management and Discharge Control Ordinance, Oakland Tree Protection
Ordinance, Oakland Grading Regulations, National Pollutant Discharge Elimination System
(NPDES) permit requirements, Housing Element-related mitigation measures, Green
Building Ordinance, historic/Landmark status, California Building Code, and Uniform Fire
Code, among others), which have been found to substantially mitigate environmental
effects.

These SCAs are incofporated into projects as conditions of approval, regardless of the
determinat_ion of a project’s environmental impacts. As applicable, the SCAs are adopted
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as‘%reqdi'rementso:f% individual project when it is approved by the City, and are designed
to, and will, avoid or substantially reduce a project’s environmental effects.

In reviewing project applications, the City of Oakland determines which SCAs apply based
upon the zoning district, community plan, and the type of permits/approvals required for
the project. The City of Oakland also will determine which SCAs apply to a specific project
based on the specific project type and/or project site characteristics. Because these SCAs
are mandatory City requirements. imposed on a city-wide basis, environmental analyses
assume these SCAs will be implemented. by the project, and these SCAs are not imposed
as mitigation measures under CEQA.

All SCAs identified in the CEQA document are included herein. To the extent that any SCA
identified in the CEQA document was inadvertently omitted, it is automatically
incorporated herein by reference.

. The first column identifies the SCA applicable to that topic in the CEQA document.

= The second column identifies the monitoring schedule or timing applicable to the
project. ' '

= The third column names the party responsible for monitoring the required action for V
‘the project. )

In addition to the SCAs identified and disc‘ussed in the CEQA document, other SCAs that
are applicable to the project are included herein.

The project sponsor is responsible for compliance with any recommendations in approved
technical reports and with all SCAs set forth herein at its sole cost and expense, unless
otherwise expressly provided in a specific SCA, and subject to the review and approval of
the City of Qakland. Overall monitoring and compliance with the SCAs will be the
responsibility of the Planning and Zoning Division. Prior to the issuance of a demolition,
grading, and/or construction permit, the project sponsor shall pay the applicable
mitigation and monitoring fee to the City in accordance with the City’s Master Fee
Schedule. ' '

A-2
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Implementation/Monitoring

" When

Initial

Monitoring/

Aesthetlcs, Shadow and Wind S

Standard Conditions of ApprovaI/Mmgatlon Measures

Required

4Approvya| .

Inspection

SCA-AES-1: Lighting (#19). Proposed new exterior llghtlng
fixtures shall be adequately shielded to a point below the
light bulb and reflector to prevent unnecessary glare onto
adjacent properties.

Prior to building

permit final

N/A

Bureau of
Building

SCA-AES-2: Trash and Blight Removal (#16). The project
applicant and his/her successors shall maintain-the
property free of blight, as defined in chapter 8.24 of the
Oakland Municipal Code. For nonresidential and multi-
family residential projects, the project applicant shall install
and maintain trash receptacles near public entryways as
needed to provide sufficient capacity for building users.

Ongoing

N/A

Bureau of
Building

SCA-AES-3: Graffiti Control (#17).

a. During construction and operation of the project, the
project applicant shall incorporate best management
practices reasonably related to the control of graffiti
and/or the mitigation of the impacts of graffiti. Such
best management practices may include, without
limitation:

i. Installation and maintenance of landscaping to
discourage defacement of and/or protect likely
graffiti-attracting surfaces.

ii. Installation and maintenance of lighting to protect
likely graffiti-attracting surfaces.

iii. Use of paint with anti-graffiti coating.

iv. Incorporation of architectural or design elements or
features to discourage graffiti defacement in
accordance with the principles of Crime Prevention
Through Environmental Design (CPTED).

v. Other practices approved by the City to deter,
protect, or reduce the potential for graffiti
defacement.

b. The project applicant shall remove graffiti by
appropriate means within seventy-two (72) hours.
Appropriate means include the following:

i. Removal through scrubbing, washing, sanding,
and/or scraping (or similar method) without
- damaging the surface and without discharging
wash water or cleaning detergents into the City
storm drain system.

ii. Covering with new paint to match the color of the
surrounding surface.

iii. Replacing with new surfacing (with Clty permits if
required).

Ongoing

N/A

-|Bureau of

Buildings

SCA-AES-4: Landscape Plan (#18).
a. Landscape Plan Required

+ The project applicant shall submit a final Landscape
Plan for City review and approval that is consistent
with the approved Landscape Plan.. The Landscape

Prior. to approval
of construction-
related permit

Bureau of
Planning

N/A

A-3
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Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

When
Reguired

Initial
Approval

Monitoring/
Inspection

Plan shall be included with the set of drawings
submitted for the construction-related permit and
shall comply with the landscape requirements of
chapter 17.124 of the Planning Code. Proposed
plants shall be predominantly drought-tolerant.
Specification of any street trees shall comply with the
Master Street Tree List and Tree Planting Guidelines
(which can be viewed at
http://www2.0aklandnet.com/oakcal/groups/pwa/d
ocuments/report/0ak042662.pdf and
http://www2.0aklandnet.com/oakcal/groups/pwa/d
ocuments/form/0ak025595.pdf, respectively), and
with any applicable streetscape plan.

b.. Landscape Installation

o The project applicant shall |mplement the approved
Landscape Plan unless a bond, cash deposit, letter of
credit, or other equivalent instrument acceptable to
the Director of City Planning, is provided. The
financial instrument shall equal the greater of
$2,500 or the estimated cost of implementing the
Landscape Plan based on a licensed contractor’s bid.

Prior to building
permit final

Bureau of
Planning

Bureau of
Building

¢. Landscape Maintenance

¢ All required planting shall be permanently
maintained in good growing condition and, whenever
necessary, replaced with new plant materials to
ensure continued compliance with applicable
landscaping requirements. The property owner shall
be responsible for maintaining planting in adjacent
public rights-of-way. All required fences, walls; and
irrigation systems shall be permanently maintained
in good condition and, whenever necessary, repalred
or replaced.

Ongoing

N/A

Bureau of
Buildings

SCA-AES-5: Public Art for Private Development (#20). The
project is subject to the City's Public Art Requirements for
Private Development, adopted by Ordinance No. 13275
C.M.S. (“Ordinance”). The public art contribution
requirements are equivalent to one-half percent (0.5%) for
the "residential” building development costs, and one
percent (1.0%) for the “non-residential” building
development costs.

The contribution requirement can be met through: 1) the
installation of freely accessible art at the site; 2) the
installation of freely accessible art within one-quarter mile
of the site; or 3) satisfaction of alternative compliance
methods described in the Ordinance, including, but not
limited to, payment of an in-lieu fee contribution. The
applicant shall provide proof of full payment of the in-lieu
contribution and/or provide plans, for review and approval
by the Planning Director, showing the installation or
improvements required by the Ordinance prlor to issuance
of a building permit.

Proof of installation of artwork, or other alternative

Payment of in-
lieu fees and/or
plans showing
fulfiliment of
public art
requirement -
Prior to Issuance
of Building
permit

Bureau of
Planning

Bureau of
Planning

requirement, is required prior to the City's issuance of a

A-4
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Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

When

Initial
Approval:

Monitoring/
Inspection

final certificate of occupancy for each phase of a project
unless a separate, legal binding instrument is executed
ensuring compliance within a timely manner subject to City
approval. .

|il:’:)'"l,,,“’,y -

SCA-AIR-1: Dust Controls - Construction Related (#21). The
project applicant shall implement all of the following

project: )

a. Water all exposed surfaces of active construction areas
at least twice daily. Watering should be sufficient to
prevent airborne dust from leaving the site. Increased
watering frequency may be necessary whenever wind
speeds exceed 15 miles per hour. Reclaimed water
should be used whenever feasible.

b. Cover all trucks hauling soil, sand, and other loose
materials or require all trucks te maintain at least two
feet of freeboard (i.e., the minimum required space
between the top of the load and the top of the trailer).

c.  All visible mud or dirt track-out onto adjacent public
roads shall be removed using wet power vacuum street
sweepers at least once per day. The use of dry power
sweeping is prohibited.

d. Limit vehicle speeds on unpaved roads to 15 miles per

- hour.

e. All demolition activities (if any) shall be suspended
when average wind speeds exceed 20 mph.

-If. - All trucks and equipment, including tires, shall be »
washed off prior to leaving the site. .

g. Site accesses to a distance of 100 feet from the paved
road shall be treated with a 6 to 12 inch compacted
layer of wood chips, mulch, or gravel. -

h. Apply and maintain vegetative ground cover (e.g.,
hydroseed) or non-toxic soil stabilizers to disturbed
areas of soil that will be inactive for more than one
month. Enclose, cover, water twice daily, or apply (non-
toxic) soil stabilizers to exposed stockpiles: (dirt, sand,
etc.).

i. Designate a person or persons to monitor the dust
control program and to order increased watering, as
necessary, to prevent transport of dust offsite. Their
duties shall include holidays and weekend periods
when work may not be in progress.

J. When working at a site, install appropriate wind breaks
(e.g., trees, fences) on the windward side(s) of the site,
to minimize wind-blown dust, Windbreaks must have a
maximum 50 percent air porosity.

k. Post a publicly visible large on-site sign that includes
the contact name and phone number for the project
complaint manager responsible for responding to dust
complaints and the telephone numbers of the City’s
Code Enforcement unit and the Bay Area Air Quality

applicable dust control measures during construction of the,

Required

During
construction

| N/A

RN

Bureau of
Building

"~ A5
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Standard Conditions of ApprdvaI/Mitigation Measures

Implementation/Monitoring.

When
Required

Initial

Approval

Monitoring/
Inspection.

Management District. When contacted, the project
complaint manager shall respond and take corrective
action within 48 hours..

. All exposed surfaces shall be watered at a frequency
adequate to maintain minimum soil moisture of 12
percent. Moisture content can be verified by lab
samples or moisture probe,

SCA-AIR-2: Criteria Air Pollutants - Construction Related
(#22) . :

The project applicant shall implement all of the following
applicable basic control measure for criteria poliutants

during construction of the project as applicable:
a.

Idling times on all diesel-fueled commercial vehicles
over 10,000 Ibs. shall be minimized either by shutting
equipment off when not in use or reducing the
maximum idling time of two minutes (as required by the
California airborne toxics control measure Title 13,
Section 2485, of the California Code of Regulations).
Clean signage to this effect shall be provided for
construction workers at all access points.

Idling times on all diesel-fueled off-road vehicles over 25
horsepower shall be minimized either by shutting
equipment off when not in use or reducing the
maximum idling time to two minutes and fleet operators
must develop a written policy as required by Title 23,
Section 2449, of the California Code of Regulations
(“California Air Resources Board Off-Road Diesel
Regulations”),

All construction equipment shall be maintained and
properly tuned in accordance with the manufacturer’s
specifications. All equipment shall be checked by a
certified mechanic and determined to be running in
proper condition prior to operation. Equipment check-
documentation should be kept at the construction site
-and be available for review by the City and the Bay Area
Air Quality District as needed.

Portable equipment shall be powered by grid electricity
if available. If electricity is not available, propane or
natural gas generators shall be used if feasible. Diesel
engines shall only be used if grid electricity is not
available and propane or natural gas generators cannot
meet the electrical demand.

Low VOC (i.e., ROG) coatings shall be used that comply
with BAAQMD Regulation 8, Rule 3: Architectural
Coatings.

All equipment to be used on the construction site shall
comply with the requirements of Title 13, Section 2449,
of the California Code of Regulations (“California Air
Resources Board Off-Road Diesel Regulations”) and upon
request by the City (and the Air District if specifically
requested), the project applicant shall provide written
documentation that fleet requirements have been met,

During
construction

N/A

Bureau of
Building

A-6
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Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

“When
Required

Initial
Approval

Monitoring/
Inspection

SCA-AIR-3: Diesel Particulate Matter Controls - Construction
Related (#23).

a. Diesel Particulate Matter Reduction Measures

The project applicant shall implement appropriate measures
during construction to reduce potential health risks to
sensitive receptors due to exposure to diesel particulate
matter (DPM) from construction emissions. The project
applicant shall choose one of the following methods:

i.  The project applicant shall retain a qualified air quality
consultant to prepare a Health Risk Assessment (HRA)
in accordance with current guidance from the California
Air Resources Board (CARB) and Office of Environmental
Health and Hazard Assessment to determine the health
risk to sensitive receptors exposed to DPM from project
construction emissions. The HRA shall be submitted to

_the City (and the Air District if specifically requested)
for review and approval. If the HRA concludes that the
health risk is at or below acceptable levels, then DPM
reduction measures are not required. If the HRA
concludes that the health risk exceeds acceptable
levels, DPM reduction measures shall be identified to
reduce the health risk to acceptable levels as set forth
under subsection b below. ldentified DPM reduction
measures shall be submitted to the City for review and
approval prior to the issuance of building permits and
the approved DPM reduction-measures shall be
implemented during construction,

-or- ‘

ii. All off-road diesel equipment shall be equipped with the
most effective Verified Diesel Emission Control
Strategies (VDECS) available for the engine type (Tier 4
engines automatically meet this requirement) as

~ certified by CARB. The equipment shall be properly
maintained and tuned in accordance with manufacturer
specifications. This shall be verified through an
equipment inventory submittal and Certification
Statement that the Contractor agrees to compliance and
acknowledges that a significant violation of this
requirement shall constitute a material breach of
contract.

Prior to approval
of construction-
related permit

Bureau. of
Planning

Bureau of
Building

Construction Emissions Minimization Plan (if required
by a above)

The project applicant shall prepare a Construction
Emissions Minimization Plan (Emissions Plan) for all
identified DPM reduction measures (if any). The
Emissions Plan shall be submitted to the City (and the Bay
‘Area Air Quality District if specifically requested) for review
".|and approval prior to the issuance of building permits. The
Emissions Plan shall include the following:

i.. An equipment inventory summarizing the type of
off-road equipment required for each phase of
construction, including the equipment
manufacturer, equipment identification number,

b.

Prior to approval
of construction-
related permit

Bureau of
Planning

Bureau of
Building

A7
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Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

When
Required

Initial
Approval

Monitoring/
Inspection

engine model year, engine certification (tier rating),
horsepower, and engine serial number. For all
VDECS, the equipment inventory shall also include
the technology type, serial number, make, model,
manufacturer, CARB verification number level, and
installation date.

ii. A Certification Statement that the Contractor agrees
to comply fully with the Emissions Plan and
acknowledges that a significant violation of the
Emissions Plan shall constitute a material breach of
contract. '

SCA-AIR-4: Stationary Sources of Air Pollution (Toxic Air
Contaminants) (#25). The project applicant shall
incorporate appropriate measures into the project design in
order to reduce the potential health risk due to on-site
stationary sources of toxic air contaminants. The project
applicant shall choose one of the following methods:

a. The project applicant shall retain a qualified air quality
consultant to prepare a Health Risk Assessment (HRA) in
accordance with California Air Resources Board (CARB)
and Office of Environmental Health and Hazard
Assessment requirements to determine the health risk
associated with proposed stationary sources of pollution
in the project. The HRA shall be submitted to the City
for review and agproval. If the HRA concludes that the
health risk is at or below acceptable levels, then health
risk reduction measures are not required. If the HRA
concludes the health risk exceeds acceptable levels,
health risk reduction measures shall be identified to
reduce the health risk to acceptable levels. Identified
-risk reduction measures shall be submitted to the City
for review and approval and be included on the project
drawings submitted for the construction-related permit
or on other documentation submitted to the City.

- or -

b. The project applicant shall incorporate the following
health risk reduction measures into the project. These
features shall be submitted to the City for review and.
approval and be included on the project drawings
submitted for the construction-related permit or on
other documentation submitted to the City:

i. Installation of non-diesel fueled generators, if
feasible, or;

il. Installation of diesel generators with an EPA-certified
Tier 4 engine or engines that are retrofitted with a
CARB Level 3 Verified Diesel Emissions Control
Strategy, if feasible.

Prior to approval
of construction-
related permit

Bureau of
Planning

Bureau. of
Building

SCA-AIR-5: Asbestos in Structures (#27). The project
applicant shall comply with all applicable laws and
regulations regarding demolition and renovation of
Asbestos Containing Materials (ACM), including but not
limited to-California Code of Regulations, Title 8; California
Business and Professions Code, Division 3; California Health

Prior to approval
of construction-
related permit

Applicable
regulatory
agency with
Jjurisdiction

Applicable
regulatory

agency with
jurisdiction
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Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

When
Required

Initial
Approval

Monitoring/
Inspection

and Safety Code sections 25915-25919.7; and Bay Area Air
Quality Management District, Regulation 11, Rule 2, as may
be amended. Evidence of compliance shall be submitted to
the City upon request. :

Biological Resources = - « -
SCA-BIO-1: Tree Removal during Bird Breeding Season
(#30). To the extent feasible, removal of any tree and/or
other vegetation suitable for nesting of birds shall not occur
during the bird breeding season of February 1 to August 15
(or during December 15 to August 15 for trees located in or
near marsh, wetland, or aquatic habitats). If tree removal
must occur during the bird breeding season, all trees to be

" |removed shall be surveyed by a qualified biologist to verify
the presence or absence of nesting raptors or other birds,
Pre-removal surveys shall be conducted within 15 days prior
to the start of work and shall be submitted to the City for
review and approval. If the survey indicates the potential .
‘|presence of nesting raptors or other birds, the biologist
shall determine an appropriately sized buffer around the
nest in which no work will be allowed until the young have
successfully fledged. The size of the nest buffer will be
determined by the biologist in consultation with the
California Department of Fish and Wildlife, and will be
based to a large extent on the nesting species and its
sensitivity to disturbance. In general, buffer sizes of 200
feet for raptors and 50 feet for other birds should suffice to
prevent disturbance to birds nesting in the urban
environment, but these buffers may be increased or
decreased, as appropriate, depending on the bird species
and the level of disturbance anticipated near the nest.

4_"—7

Prior to removal

‘tof trees

Bureau of
Planning

Bureau of
Building

SCA-BIO-2: Tree Permit (#31).
a. Tree Permit Required

Pursuant to the City's Tree Protection Ordinance (OMC
chapter 12.36), the project applicant shall obtain a tree
permit and abide by _the conditions of that permit.

Prior to approval
of construction-
related permit

Permit
approval by
Public Works
Department,
Tree Division;
evidence of
approval
submitted to
Bureau of
Building

Bureau of
Building

b. Tree Protection During Construction

Adequate protection shall be provided during the
construction period for any trees which are to remain
standing, including the following, plus any
recommendations of an arborist:

i. Before the start of any clearing, excavation,

- construction, or other work on the site, every protected
tree deemed to be potentially endangered by said site
work shall be securely fenced off at a distance from the
base of the tree to be determined by the project’s
consulting arborist. Such fences shall remain in place
for duration of all such work. All trees to be removed

During
construction. .

Public Works
Department,
Tree Division

Bureau of
Building

shall be clearly marked. A scheme shall be established
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Standard Conditions of ApprovaI/Mitigation Measures

‘Implementation/Monitoring

When
Required

Initial
Approval .

Monitoring/
Inspection

vi.

for the removal and disposal of logs, brush, earth and
other debris which will avoid injury to any protected
tree.

Where proposed development or other site work is to
encroach upon the protected perimeter of any
protected tree, special measures shall be incorporated
to allow the roots to breathe and obtain water and
nutrients. Any excavation, cutting, filling, or
compaction of the existing ground surface within the
protected perimeter shall be minimized. No change in
existing ground level shall occur within a distance to be
determined by the project’s consulting arborist from
the base of any protected tree at any time. No burning
or use of equipment with an open flame shall occur
near or within the protected perimeter of any protected
tree.

No storage or dumping of.oil, gas, chemicals, or other
substances that may be harmful to trees shall occur
within the distance to be determined by the project’s
consulting arborist from the base of any protected
trees, or any other location on the site from which such
substances might enter the protected perimeter. No
heavy construction equipment or construction materials
shall be operated or stored within a distance from the
base of any protected trees to be determined by the
project’s consulting arborist. Wires, ropes, or other
devices shall not be attached to any protected tree,
except as needed for support of the tree. No sign, other
than a tag showing the botanical classification, shall be
attached to any protected tree.

Periodically during construction, the leaves of protected
trees shall be thoroughly sprayed with water to prevent
buildup of dust and other pollution that would inhibit
leaf transpiration.

If any damage to a protected tree should occur during
or as a result of work on the site, the project applicant
shall immediately notify the Public Works Department
and the project’s consulting arborist shall make a
recommendation to the City Tree Reviewer as to
whether the damaged tree can be preserved. If, in the
professional opinion of the Tree Reviewer, such tree
cannot be preserved in a healthy state, the Tree
Reviewer shall require replacement of any tree removed
with another tree or trees on the same site deemed
adequate by the Tree Reviewer to compensate for the
loss of the tree that is removed. :

All debris created as a result of any tree removal work
shall be removed by the project applicant from the
property within two weeks of debris creation, and such
debris shall be properly disposed of by the project
applicant in accordance with all applicable laws,
ordinances, and regulations,

A-10
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for the purposes of erosion control, groundwater
replenishment, visual screening, wildlife habitat, and
preventing excessive loss of shade, in accordance with the
following criteria:

i. . No tree replacement shall be required for the removal -
of nonnative species, for the removal of trees which is
required for the benefit of remaining trees, or where
insufficient planting area exists for a mature tree of the
species being considered.

ii. Replacement tree species shall consist of Sequoia
sempervirens (Coast Redwood), Quercus agrifolia’
(Coast Live Oak), Arbutus menziesii (Madrone),
Aesculus californica (California Buckeye), Umbellularia
californica (California Bay Laurel), or other tree species
acceptable to the Tree Division,.

iii. Replacement trees shall be at least twenty-four (24)
inch box size, unless a smaller size is recommended by
the arborist, except that three fifteen (15) gallon size
trees may be substituted for each twenty-four (24) inch
box size tree where appropriate.

iv. Minimum planting areas must be available on site as ..
follows:

* For Sequoia sempervirens, three hundred fifteen
(315) square feet per tree;

*  For other species listed, seven hundred (700)
square feet per tree.

v. Inthe event that replacement trees are required but
cannot be planted due to site constraints, an in lieu fee
in accordance with the City’s Master Fee Schedule may
be substituted for required replacement plantings, with
all such revenues applied toward tree planting in city
parks, streets and medians. :

vi. The project applicant shall install the plantings and
maintain the plantings until established. The Tree
Reviewer of the Tree Division of the Public Works
Department may require a landscape plan showing the
replacement plantings and the method of irrigation.
Any replacement plantings which fail to become

established within one year of planting shall be

replanted at the project appllcant s expense

SCA-CUL-1: Archaeological and Paleontological Resources -
Discovery During Construction (#33). Pursuant to CEQA
Guidelines section 15064.5(f), in the event that any historic
or prehistoric subsurface cultural resources are discovered
during ground disturbing activities, all work within 50 feet
of the resources shall be halted and the project applicant
shall notify the City and consult with a qualified
archaeologist or paleontologist, as applicable, to assess the
significance of the find. In the case of discovery of

During
construction

' . When Initial. Monitoring/
Standard qonditions of Approval/Mitigation Measures Required Approval Inspection
¢. Tree Replacement Plantings Prior to building |Public Works |Bureau of
Replacement plantings shall be required for tree removals | Permit final Department, |Building

Tree Division

N/A ]

Bureau of
Building
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=

Implementation/Monitoring

When Initial Monitoring/
Required Approval Inspection

paleontological resources, the assessment shall be done in
accordance with the Society of Vertebrate Paleontology
standards. If any find is determined to be significant,
appropriate avoidance measures recommended by the
consultant and approved by the City must be followed
unless avoidance is determined unnecessary or infeasible by
the City. Feasibility of avoidance shall be determined with
consideration of factors such as the nature of the find,
project design, costs, and other considerations. If avoidance
is unnecessary or infeasible, other appropriate measures
(e.g., data recovery, excavation) shall be instituted. Work
may proceed on other parts of the project site while
measures for the cultural resources are implemented.

In the event of data recovery of archaeclogical resources,
the project applicant shall submit an Archaeological
Research Design and Treatment Plan (ARDTP) prepared by a
qualified archaeologist for review and approval by the City.
The ARDTP is required to identify how the proposed data
recovery program would preserve the significant
information the archaeological resource is expected to
contain. The ARDTP shall identify the scientific/historic
research questions applicable to the expected resource, the
data classes the resource is expected to possess, and how
the expected data classes would address the applicable
research questions. The ARDTP shall include the analysis
and specify the curation and storage methods. Data
recovery, in general, shall be limited to the portions of the
archaeological resource that could be impacted by the
proposed project. Destructive data recovery methods shall
not be applied to portions of the archaeological resources if
nondestructive methods are practicable. Because the intent
of the ARDTP is to save as much of the archaeological resource
as possible, including moving the resource, if feasible, »
preparation and implementation of the ARDTP would reduce
the potential adverse impact to less than significant. The
project applicant shall implement the ARDTP at his/her
expense, L

in the event of excavation of paleontological resources, the
project applicant shall submit an excavation plan prepared
by a qualified paleontologist to the City for review and
approval. All significant cultural materials recovered shall
be subject to scientific analysis, professional museum
curation, and/or a report prepared by a qualified
paleontologist, as appropriate, according to current
professional standards and at the expense of the project
applicant.

SCA-CUL-2: Human Remains - Discovery During .
Construction (#35). Pursuant to CEQA Guidelines section
15064.5(e)(1), in the event that human skeletal remains are
uncovered at the project site during construction activities,
all work shall immediately halt and the project applicant
shall notify the City and the Alameda County Coroner. If the
County Coroner determines that an investigation of the
cause of death is required or that the remains are Native
American, all work shall cease within 50 feet of the remains

During . N/A Bureau of
construction Building
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until appropriate arrangements are made. In the event that
the remains are Native American, the City shall contact the
California Native American Heritage Commission (NAHC),
pursuant to subdivision (c) of section 7050.5 of the
California Health and Safety Code. If the agencies determine
that avoidance is not feasible, then an alternative plan shall
be prepared with specific steps and timeframe required to
resume construction activities. Monitoring, data recovery,
determination of significance, and avoidance measures (if
applicable) shall be completed expeditiously and at the
expense of the project applicant.

SCA-GEO 1: Constructlon Related Permit(s) (#37) The
project applicant shall obtain ali required construction-
related permits/approvals from the City. The project shall
comply with all standards, requirements and conditions
contained in construction-related codes, including but not
limited to the Oakland Building Code and the Oakland
Grading Regulations, to ensure structural integrity and safe
construction.

Prior to approval
of construction-
related permit

Bureau of
Building

Bureau of
Building

SCA-GEO-2: Soils Report (#38). The project applicant shall
submit a soils report prepared by a registered geotechnical
engineer for City review and approval. The soils report shall
contain, at a minimum, field test results and observations
regarding the nature, distribution and strength of existing
soils, and recommendations for appropriate grading
practices and project design. The project applicant shall
implement the recommendations contained int eh approved
report during project design and construction, .

Prior to approval
of construction-
related permit

Bureau of
Building

Bureau of
Building

Hazards and Hazardous' Materials

"|SCA-HAZ-1: Hazardous Materials Related to Coristruction
(#43). The project applicant shall ensure that Best
Management Practices (BMPs) are implemented by the
contractor during construction to minimize potential
negative effects on groundwater, soils, and human health.
These shall include, at a minimum, the following:

a. Follow manufacture’s recommendations for use,
storage, and disposal of chemical products used in
construction;

b. Avoid overtopping construction equipment fuel gas
tanks;

¢. During routine maintenance of construction equipment,
properly contain and remove grease and oils;

d. Properly dispose of discarded containers of fuels and
other chemicals;

e. Implement lead-safe work practices and comply with all
local, regional, state, and federal requirements
concerning lead (for more information refer to the
Alameda County Lead Poisoning Prevention _Program),
and

f.  If soil, groundwater, or other environmental medlum

During

construction

N/A

Bureau of
Building

with suspected contamination is encountered
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unexpectedly during construction activities (e.g.,
identified by odor or visual staining, or if any
underground storage tanks, abandoned drums.or other
hazardous materials or wastes are encountered), the
project applicant shall cease work in the vicinity of the
suspect material, the area shall be secured as
necessary, and the applicant shall take all appropriate
measures to protect human health and the
environment. Appropriate measures shall include
notifying the City and applicable regulatory agency(ies)
and implementation of the actions described in the
City’s Standard Conditions of Approval, as necessary, to
identify the nature and extent of contamination. Work
shall not resume in the area(s) affected until

the measures have been implemented under the
oversight of the City or regulatory agency, as
appropriate.

SCA-HAZ-2: Hazardous Building Materials and Site
Contamination (#44).

a. Hazardous Building Materials Assessment

The project applicant shail submit a comprehensive
assessment report to the Bureau of Building, signed by a
qualified environmental professional, documenting the
presence or lack thereof of asbestos-containing materials
(ACMs), lead-based paint, polychlorinated biphenyls (PCBs),
and any other building materials or stored materials
classified as hazardous materials by State or federal law. If .
lead-based paint, ACMs, PCBs, or any other building
materials or stored materials classified as hazardous
materials are present, the project applicant shall submit
specifications prepared and signed by a qualified
environmental professional, for the stabilization and/or
removal of the identified hazardous materials in accordance
with all applicable laws and regulations. The project _
applicant shall implement the approved recommendations
and submit to the City evidence of approval for any
proposed remedial action and required clearances by the
applicable local, state, or federal regulatory agency.

Prior to approval
of demolition,
grading, or
building permits

Bureau of
Building

Bureau of
Building

b. Environmental Site Assessment Required

The project applicant shall submit a Phase | Environmental
Site Assessment report, and Phase {l Environmental Site
Assessment report if warranted by the Phase | report, for
the project site for review and approval by the City. The
report(s) shall be prepared by a qualified environmental
assessment professional and include recommendations for
remedial action, as appropriate, for hazardous materials.
The. project applicant shall implement the approved
recommendations and submit to the City evidence of
approval for any proposed remedial action and required
clearances by the applicable local, state, or federal ’

Prior to approval
of construction-
related permit.

Applicable
regulatory
agency with
jurisdiction

Applicable
regulatory
agency with
jurisdiction

-|regulatory agency..
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¢. Health and Safety Plan Required

The project applicant shall submit a Health and Safety Plan
for the review and approval by the City in order to protect
project construction workers from risks associated with
hazardous materials. The project applicant shall implement
the approved Plan.

Prior to approval
of construction-
related permit

Bureau of
Building

Bureau of
Building

d. Best Management Practices (BMPs) Required for .
Contaminated Sites :

The project applicant shall ensure that Best Management
Practices (BMPs) are implemented by the contractor during
construction to minimize potential soil and groundwater
hazards. These shall include the following:

i. Soil generated by construction activities shall be
stockpiled on-site in a secure and safe manner. All
contaminated soils determined to be hazardous or non-
hazardous waste must be adequately profiled (sampled)
prior to acceptable reuse or disposal at an appropriate
off-site facility. Specific sampling and handling and
transport procedures for reuse or disposal shall be in
accordance with applicable local, state, and federal
requirements.

Groundwater pumped from the subsurface shall be
contained on-site in a secure and safe manner, prior to
treatment and disposal, to ensure environmental and
health issues are resolved pursuant to applicable laws
and policies. Engineering controls shall be utilized,
which include impermeable barriers to prohibit

During
construction

N/A

Bureau of
Building

groundwater and vapor intrusion into the burldlng

‘Hydrology and:Water: Quality:

SCA-HYD-1: Erosion and Sedimentation Contro/ Plan for
Construction (#48). The project applicant shall implement
Best Management Practices (BMPs) to reduce erosion,
sedimentation, and water quality impacts during
construction to the maximum extent practicable. At a
minimum, the project applicant shall provide filter materials
deemed acceptable to the City at nearby catch basins to
prevent any debris and dirt from flowing into the City’s
storm drain system and creeks.

During
construction-

N/A

Bureau of
Building

SCA-HYD-2: NPDES C.3 Stormwater Requirements for
Regulated Projects (#54).

a. Post-Construction Stormwater Management Plan
Required

The project applicant shall comply W|th the requirements of
Provision C.3 of the Municipal Regional Stormwater Permit
issued under the National Pollutant Discharge Elimination
System (NPDES). The project applicant shall submit a Post-
Construction Stormwater Management Plan to the City for
review and approval with the project drawings submitted for
site improvements, and shall implement the approved Plan
during construction. The Post-Construction Stormwater
Management Plan shall include and identify the following:

Prior to approval
of construction-
related permit

Bureau of
Planning;
Bureau of
Building

Bureau of
Building
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i. Location and size of new and replaced |mperv10us
surface;

ii. Directional surface flow of stormwater runoff;
ili. Location of proposed on-site storm drain lines;

iv. Site design measures to reduce the amount of
impervious surface area;

v. Source control measures to limit stormwater poIIutlon
vi. Stormwater treatment measures to remove pollutants

from stormwater runoff, including the method used to
hydraulically size the treatment measures; and

vii. Hydromodification management measures, if required
by Provision C.3, so that post-project stormwater runoff
flow and duration match pre-project runoff.

Required

a. Maintenance Agreement Required

The project applicant shall enter into a maintenance -
agreement with the City, based on the Standard City of
Oakland Stormwater Treatment Measures Maintenance
Agreement, in accordance with Provision C.3, which
provides, in part, for the following:

i. The project applicant accepting responsibility for the
adequate installation/construction, operation,
maintenance, inspection, and reporting of any on-site
stormwater treatment measures being incorporated
into the project until the responsibility is legally
transferred to another entity; and

ii. Legal access to the on-site stormwater treatment
measures for representatives of the City, the local
vector control district, and staff of the Regional Water
Quality Control Board, San Francisco Region, for the
purpose of verifying the implementation, operation,
and maintenance of the on-site stormwater treatment
measures and to take corrective action if necessary,

The maintenance agreement shall be recorded at the

Prior to building
permit final

Bureau of
Building

Bureau of
Building

County Recorder's Offlce at the appllcant s expense
Noise o e '

SCA-NOI-1: Construction Days/Hours (#62). The project
applicant shall comply with the following restrictions
concerning construction days and hours:

a. Construction activities are limited to between 7:00 a.m.
and 7:00 p.m. Monday through Friday, except that pier
drilling and/or other extreme. noise generating
activities greater than 90.dBA shall be limited to
between 8:00 a.m. and 4:00 p.m.

b. Construction activities are limited to between 9:00 a.m,
and 5:00 p.m. on Saturday. In residential zones and
within 300 feet of a.residential zone, construction
activities are allowed from 9:00 a.m. to'5:00 p.m. only
within the interior of the building with the doors and
windows closed. No pier drilling or other extreme noise
generating activities greater than 90 dBA are allowed
on Saturday.

During
construction

N/A

Bureau of
Building
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¢.  No construction is allowed on Sunday or federal
holidays.

Construction activities include, but are not limited to, truck
idling, moving equipment (including trucks, elevators, etc.)
or materials, deliveries, and construction meetings held on-
site in a non-enclosed area. -

Any construction activity proposed outside of the above
-|days and hours for special activities (such as concrete
pouring which may require more continuous amounts of
time) shall be evaluated on a case-by-case basis by the City,
with criteria including the urgency/emergency nature of the
work, the proximity of residential or other sensitive uses,
and a consideration of nearby residents’/occupants’
preferences. The project applicant shall notify property
owners and occupants located within 300 feet at least 14
calendar days prior to construction activity proposed
{outside of the above days/hours. When submitting a
request to the City to allow construction activity outside of
the above days/hours, the project applicant shall submit
information concerning the type and duration of proposed
construction activity and the draft public notice for City
review and approval prior to distribution of the public
notice.

SCA-NOI-2: Construction Noise (#63). The project applicant
shall implement noise reduction measures to reduce noise
impacts due to construction. Noise reduction measures
include, but are not limited to, the following:

a.” Equipment and trucks used for project construction
shall utilize the best available noise control techniques
(e.g., improved mufflers, equipment redesign, use of
intake silencers, ducts, engine enclosures and
acoustically-attenuating shields or shrouds) wherever
feasible.

b. Except as provided hereln impact tools (e.g., jack
hammers, pavement breakers, and rock drills) used for
project construction shall be hydraulically or electrically
powered to avoid noise associated with compressed air
exhaust from pneumatically powered tools. However,
where use of pneumatic tools is unavoidable, an
exhaust muffler on the compressed air exhaust shall be
used; this muffler can lower noise fevels from the

. exhaust by up-to about 10 dBA. External jackets on the
tools themselves shall be used, if such jackets are
commercially available, and this could achieve a
reduction of 5 dBA. Quieter procedures shall be used,
such as drills rather than impact equipment, whenever
such procedures are available and consistent with
construction procedures.

¢. Applicant shall use temporary power poles mstead of
generators where feasible.

d. Stationary noise sources shall be located as far from
adjacent properties as possible, and they shall be
muffled and enclosed within temporary sheds,
incorporate insulation barriers, or use other measures

During
construction

N/A

Bureau of
Building
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as determined by the City to provide equivalent noise
reduction.

e. The noisiest phases of construction shall be limited to
less than 10 days at a time. Exceptions may be allowed
if the City determines an extension is necessary and all
available noise reduction controls are implemented.

Approval

SCA-NOI-3: Extreme Construction Noise (#64).
a. Construction Noise Management Plan Required

Prior to any extreme noise generating construction activities
(e.g., pier drilling, pile driving and other activities
generating greater than 90dBA), the project applicant shall
submit a Construction Noise Management Plan prepared by
a qualified acoustical consultant for City review and
approval that contains a set of site-specific noise
_|attenuation measures to further reduce construction
impacts associated with extreme noise generating activities.
The project applicant shall implement the approved Plan
during construction. Potential attenuation measures
include, but are not limited to, ttle following:

a. Erect temporary plywood noise barriers around the
construction site, particularly along on sites adjacent to
residential buildings;

b. Implement “quiet” pile driving technology (such as pre-

- drilling of piles, the use of more than one pile driver to
shorten the total pile driving duration), where feasible,
in consideration of geotechnical and structural
requirements and conditions;

¢.- Utilize noise control blankets on the building structure
as the building is erected to reduce noise emission
from the site;

d. ' Evaluate the feasibility of noise control at the receivers
by temporarily improving the noise reduction capability
of adjacent buildings by the use of sound blankets for
example and implement such measure if such
measures are feasible and would noticeably reduce
noise impacts; and

e. Monitor the effectiveness of noise attenuation
measures by taking noise measurements.

Prior to approval
of construction-
related permit

Bureau of
Building

Bureau of
Building

b. Public Notification Required

The project applicant shall notify property owners and
occupants located within 300 feet of the construction
activities at least 14 calendar days prior to commencing
extreme noise generating activities. Prior to providing the
notice, the project applicant shall submit to the City for
review and approval the proposed type and duration of
extreme noise generating activities and the proposed public
notice. The public notice shall provide the estimated start
and end dates of the extreme noise generating activities
and describe noise attenuation measures to be '
implemented.

During

construction

Bureau of
Building

Bureau of
Building
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SCA-NOI-4: Construction Noise Complaints (#66). The
project applicant shall submit to the City for review and
-|approval a set-of procedures for responding to and tracking
complaints received pertaining to construction noise, and
shall implement the procedures during construction. At a
minimum, the procedures shall include:

a. Designation of an on-site construction complaint and
enforcement manager for the project;

b. A large on-site sign near the public right-of-way
containing permitted construction days/hours,
complaint procedures, and phone numbers for the
project complaint manager and City Code Enforcement
unit; .

c. Protocols for receiving, responding to, and tracking

’ received complaints; and

d. Maintenance of a complaint log that records received °

"~ complaints and how complaints were addressed, which

shall be submitted to the City for review upon the City's
request.

Prior to approval
of construction-
related permit

Bureau of
Building

Bureau of
Building

SCA-NOI-5: Exposure to Community Noise (#67). The project
applicant shall submit a Noise Reduction Plan prepared by a
qualified acoustical engineer for City review and approval
that contains noise reduction measures (e.g., sound-rated
window, wall, and door assemblies) to achieve an’
acceptable interior noise level in accordance with the tand
use compatibility guidelines of the Noise Element of the
Oakland General Plan. The applicant.shall implement the
approved Plan during construction. To the maximum extent
practicable, interior noise levels shall not exceed the .
following: '

a. 45 dBA: Residential activities, civic activities, hotels

b. 50 dBA: Administrative offices; group assembly
activities

¢. 55 dBA: Commercial activities

d. 65 dBA: Industrial activities

Prior to approval

of construction-

related permit

Bureau of
Planning

Bureau of
Building

SCA-NOI-6: Operational Noise (#68). Noise levels from the
project site after completion of the project (i.e., during
project operation) shall comply with the performance
standards of chapter 17.120 of the Oakland Planning Cede
and chapter 8.18 of the Oakland Municipal Code. If noise
levels exceed these standards, the activity causing the noise
shall be abated until appropriate noise reduction measures
have been installed and compliance verified by the City,

Transportation and Circulati

Ongoing

" IN/A

Bureau of
Building

SCA-TRANS-1: Construction Activity in the Public Right-of-
Way (#76).

a. Obstruction Permit Required

The project applicant shall obtain an obstruction permit

Prior to Approval

of Construction

Related Permit

Department of
Transportation

Department of
Transportation

from the City prior to placing any temporary construction-
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related obstruction in the public right-of-way, including City
streets, sidewalks, bicycle facilities, and bus stops.

b. Traffic Control Plan Required

In the event of obstructions to vehicle or bicycle travel
lanes, bus stops, or sidewalks, the project applicant shall
submit a Traffic Control Plan to the City for review and
approval prior to obtaining an obstruction permit. The
project applicant shall submit evidence of City approval of
the Traffic Control Plan with the application for an
obstruction permit. The Traffic Control Plan shall contain a
set of comprehensive traffic control measures for auto,
transit, bicycle, and pedestrian accommodations (or
detours, if accommodations are not feasible), including
detour signs if required, lane closure procedures, signs,
cones for drivers, and designated construction access
routes. The Traffic Control Plan shall be in conformance
with the City’s Supplemental Design Guidance for
Accommodating Pedestrians, Bicyclists, and Bus Facilities in
Construction Zones.

The project
applicant shall
implement the
approved Plan
during
construction,

Department of

_|Transportation

Department of
Transportation

¢. Repair of City Streets

The project applicant shall repair any damage to the public
right-of way, including streets and sidewalks, caused by
project construction at his/her expense within one week of
the occurrence of the damage (or excessive wear), unless
further damage/excessive wear may continue: in such case,
repair shall occur prior to approval of the final inspection of
the construction-related permit. All damage that is a threat
to public health or safety shall be repaired immediately.

Prior to building
permit final

N/A

Department of
Transportation

SCA-TRANS-2: Bicycle Parking (#77). The project applicant
shall comply with the City of Oakland Bicycle Parking
Requirements (chapter 17.118 of the Oakland Planning
Code). The project drawings submitted for construction-
related permits shall demonstrate compliance with the
requirements.

Prior to Approval
of Construction
Related Permit

Bureau of
Planning

Bureau of
Building

SCA-TRANS-3: Transportation Improvements (#78). The
project applicant shall implement the recommended on-
and off-site transportation-related improvements contained
within the Transportation Impact Review for the project
(e.g., signal timing adjustments, restriping, signalization,
traffic control devices, roadway reconfigurations,
transportation demand management measures, and transit,
pedestrian, and bicyclist amenities). The project applicant is
responsible for funding and installing the improvements,
and shall obtain all necessary permits and approvals from
the City and/or other applicable regulatory agencies such
as, but not limited to; Caltrans-(for improvements related to
Caltrans facilities) and the California Public Utilities
Commission (for improvements related to railroad
crossings), prior to installing the improvements. To
implement this measure for intersection modifications, the
project applicant shall submit Plans, Specifications, and
Estimates (PS&E) to the City for review and approval. All
elements shall be designed to applicable City standards in

Prior to building
permit final or as
otherwise
specified

Bureau of
Building;
Department of
Transportation

Bureau of
Building
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a. Transportation and Parking Demand Management
(TDM) Plan Required

The project applicant shall submit a Transportation and
Parking Demand Management (TDM) Plan for review and
approval by the City.

i. The goals of the TDM Plan shall be the following:

+ Reduce vehicle traffic and parking demand
generated by the project to the maximum extent
practicable.

»  Achieve the following project vehicle trip
reductions (VTR):

related permit

~ Implementation/Monitoring
: When Initial Monitoring/
Standard Conditions of Approval/Mitigation Measures Required Approval Inspection
effect at the time of construction and all new or upgraded ‘
signals shall include these enhancements as required by the
City. All other facilities supporting vehicle travel and
alternative modes through the intersection shall be brought
up to both City standards and ADA standards {according to
Federal and State Access Board guidelines) at the time of
construction. Current City Standards call for, among other
items, the elements listed below:
a. 2070L Type Controller with cabinet accessory
b. GPS communication (clock)
¢ Accessible pedestrian crosswalks according to Federal
and State Access Board guidelines with signals (audible
and tactile)
d. Countdown pedestrian head module switch out
e. City Standard ADA wheelchair ramps
f.  Video detection on existing (or new, if required)
g. Mast arm poles, full activation (where applicable)
h. Polara Push buttons (full activation)
i. Bicycle detection (full activation)
jo Pull boxes
k. Signal interconnect and communication with trenching
{(where applicable), or through existing conduit (where
applicable), 600 feet maximum
I.  Conduit replacement contingency
m. Fiber switch : y
n. PTZ camera (where applicable)
o. Transit Signal Priority (TSP) equipment consistent with
other signals along corridor
p. Slgnal timing plans for the signals in the coordination |
group
g. Bi-directional curb ramps (where feasible, and if prOJect
is on a street corner)
r. Upgrade ramps on receiving curb (where feasible, and if
project is on a street corner)
SCA-TRANS-4: Transportation and Parking Demand Prior to approval |Bureau of N/A
Management (#79). of construction- |Planning
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Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

When
Required

Initial

Monitoring/
Inspection

o Projects generating 50-99 net new a.m. or p.m.
peak hour vehicle trips: 10 percent VTR

o Projects generating 100 or more net new a.m.
or p.m. peak hour vehicle trips: 20 percent VTR
s Increase pedestrian, bicycle, transit, and
carpool/vanpool modes of travel. All four modes of
travel shall be considered, as appropriate. '
» Enhance the City’s transportation system,
consistent with City policies and programs.

The TDM Plan should include the following:

* Baseline existing conditions of parking and
- curbside regulations within the surrounding
neighborhood that could affect the effectiveness of
TDM strategies, including inventory of parking
spaces and occupancy if applicable,
» Proposed TDM strategies to achieve VTR goals (see
below).

For employers with 100 or more employees at the
subject site, the TDM Plan shall also comply with the
requirements of Oakland Municipal Code Chapter 10.68
Employer-Based Trip Reduction Program.

The following TDM strategies must be incorporated
into a TDM Plan based on a project location or other
characteristics. When required, these mandatory
strategles should be |dent|fled as a credit toward a
project’s VTR.

[See additional table below]

Other TDM strategies to consider include, but are not-
limited to, the following:

¢ Inclusion of additional long-term and short-term

bicycle parking that meets the design standards set
forth in chapter five of the Bicycle Master Plan and
the Bicycle Parking Ordinance (chapter 17.117 of
the Oakland Planning Code), and shower and locker
facilities in commercial developments that exceed
the requirement.

e  Construction of and/or access to bikeways per the

Bicycle Master Plan; construction of priority
bikeways, on-site signage and bike lane striping.

¢ Installation of safety elements per the Pedestrian

Master Plan (such as crosswalk striping, curb ramps,
count down signals, bulb outs, etc.) to encourage
convenient and safe crossing at arterials, in addition
to safety elements required to address safety
impacts of the project,

o Installation of amenities such as Ilghtmg, street

trees, and trash receptacles per the Pedestrian
Master Plan, the Master Street Tree List and Tree
Planting Guidelines (which can be viewed at
http://www2.0aklandnet.com/oakcal/groups/pwa/
documents/report/0ak042662.pdf and
http://www?2.0aklandnet.com/oakcal /groups/pwa/
documents/form/0ak025595.pdf, respectively)

Approval
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When
Required

Initial
Approval

Monitoring/

" Inspection

and any applicable streetscape plan,

.

Construction and development of transit
stops/shelters, pedestrian access, way finding
sighage, and lighting around transit stops per
transit agency plans or negotiated improvements.
Direct on-site sales of transit passes purchased and
sold at a bulk group rate (through programs such
as AC Transit Easy Pass or a similar program
through another transit agency).

Provision of a transit subsidy to employees or
residents, determined by the project applicant and
subject to review by the City, if employees or
residents use transit or commute by other
alternative modes.

Provision of an ongoing contribution to transit
service to the area between the project and nearest
mass transit station prioritized as follows: 1)
Contribution to AC Transit bus service: 2)
Contribution to an existing area shuttle service;
and 3) Establishment of new shuttle service. The
amount of contribution (for any of the above

_scenarios) would be based upon the cost of

establishing new shuttle service (Scenario 3).
Guaranteed ride home program for employees,
either through 511.0rg or through separate .
program.

Pre-tax commuter benefits (commuter checks) for
employees. :

Free designated parking spaces for on-site car-
sharing program (such as City Car Share, Zip Car,
etc.) and/or car-share membership for employees
or tenants. : .

On-site carpooling and/or vanpool program that
includes preferential (discounted-or free) parking
for carpools and vanpools.

Distribution of information concerning alternative
transportation options. ’

Parking spaces sold/leased separately for
residential units. Charge employees for parking, or
provide a cash incentive or transit pass alternative
to a free parking space in commercial properties.
Parking management strategies including
attendant/valet parking and shared parking spaces.
Requiring tenants to provide opportunities and the
ability to work off-site.

Allow employees or residents to adjust their work
schedule in order to complete the basic work
requirement of five eight-hour workdays by
adjusting their schedule to reduce vehicle trips to
the worksite (e.g., working four, ten-hour days;
allowing employees to work from home two days
per week).

Provide or require tenants to provide employees
with staggered work hours involving a shift in the
set work hours of all employees at the workplace
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Implementation/Monitoring

When
Required

Initial
Approval

Monitoring/
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or flexible work hours involving individually
determined work hours.

The TDM Plan shall indicate the estimated VTR for each
strategy, based on published research or guidelines where
feasible. For TDM Plans containing ongoing operational VTR
strategies, the Plan shall include an ongoing monitoring and
enforcement program to ensure the Plan is implemented on
an ongoing basis during project operation. If an annual
compliance reportis required, as explained below, the TDM
Plan shall also specify the topics to be addressed in the
annual report,

b. TDM Implementation - Physical Improvements

For VTR strategies involving physical improvements, the
project applicant shall obtain the necessary
permits/approvals from the City and install the
improvements prior to the completion.of the project.

Prior to building
permit final

Bureau of
Building

Bureau of
Building

c. TDM Implementation - Operational Strategies

For projects that generate 100 or more net new a.m. or
p.m. peak hour vehicle trips and contain ongoing
operational VTR strategies, the project applicant shall
submit an annual compliance report for the first five years
following completion of the project (or completion of each
phase for phased projects) for review and approval by the
City. The annual report shall document the status and
effectiveness of the TDM program, including the actual VTR
achieved by the project during operation. If deemed
necessary, the City may elect to have a peer review
consultant, paid for by the project applicant, review the
annual report. If timely reports are not submitted and/or
the annual reports indicate that the project applicant has
failed to implement the TDM Plan, the project will be
considered in violation of the Conditions of Approval and
the City may initiate enforcement action as provided for in
these Conditions of Approval. The project shall not be
considered in violation of this Condition if the TDM Plan is
implemented but the VTR goal is not achieved..

Ongoing

Department of
Transportation

Department of
Transportation

a. PEV-Ready Parking Spaces

The applicant shall submit, for review and approval of the
Building Official and Zoning Manager, plans that show the -
location of parking spaces equipped with full electrical
circuits designated for future PEV charging (i.e. “PEV-Ready")
per the requirements of Chapter 15.04 of the Oakland
Municipal Code. Building electrical plans shall indicate
sufficient electrical capacity to supply the required PEV-
Ready parking spaces.

Permit

SCA-TRANS-5: Traffic Impact Fee (#80). Prior to Issuance |Bureau of N/A

The project applicant shall comply with the requirements of |of a Building Building

the City of Oakland Transportation Impact Fee Ordinance | Permit

(chapter 15.74 of the Oakland Municipal Code).

SCA-TRANS-6: Plug-in Electric Vehicle (PEV) Charging Prior to Issuance |Bureau of Bureau of
Infrastructure (#83). of a Building Building Building
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Standard Conditions of Approval/Mitigation Measures
b. PEV-Capable Parking Spaces '

The applicant shall submit, for review and approval of the
Building Official, plans that show the location of
inaccessible conduit to supply PEV-capable parking spaces
per the requirements of Chapter 15.04 of the Oakland
Municipal Code. Building-electrical plans shall indicate
sufficient electrical capacity to supply the required PEV-
capable parking spaces.

Prior to Issuance
of a Building
Permit

Bureau of
Building

|Bureau of

Building

¢. ADA-Accessible Spaces

The applicant shall submit, for review and approval of the
Building Official, plans that show the location of future
accessible EV parking spaces as required under Title 24
Chapter 11B Table 11B-228.3.2.1, and specify plans to
construct all future accessible EV parking spaces with
appropriate grade, vertical clearance, and accessible path of
travel to allow installation of accessible EV charging
station(s).

Prior to Issuance

of a Building
Permit

Bureau of
Building

Bureau of
Building

Utllmes and Service Systems

SCA-UTIL-1: Sanitary Sewer System (#89). The pro;ect
applicant shall prepare and submit a Sanitary Sewer Impact
Analysis to the City for review and approval in accordance
with the City of Oakland Sanitary Sewer Design Guidelines.
The Impact Analysis shall include an estimate of pre-project
and post-project wastewater flow from the project site. In
the event that the Impact Analysis indicates that the net
increase in project wastewater flow exceeds City-projected
increases in wastewater flow in the sanitary sewer system,
the project applicant shall pay the Sanitary Sewer Impact
Fee in accordance with the City’s Master Fee Schedule for
funding improvements to the sanitary sewer system,

Prior to approval
of construction-
related permit

Public Works
Department,
Department of
Engineering
and
Construction

N/A

SCA-UTIL-2: Storm Drain System (#90). The project storm
drainage system shall be designed in accordance with the
City of Oakland's Storm Drainage Design Guidelines. To the
maximum extent practicable, peak stormwater runoff from
the project site shall be reduced by at least 25 percent
compared to the pre-project condition.

Prior to approval
of construction-
related permit

Bureau of
Building

Bureau of

|Building

SCA-UTIL-3: Recycling Collection and Storage Space (#86).

‘| The project applicant shall comply with the City of Oakland
Recycling Space Allocation Ordinance (chapter 17.118 of
the Oakland Planning Code). The project drawings
submitted for construction-related permits shall contain
recycling collection and storage areas in compliance with
the Ordinance. For residential projects, at least two (2) cubic
feet of storage and collection space per residential unit is
required, with a minimum of ten (10) cubic feet. For
nonresidential projects, at least two (2) cubic feet of storage
and collection space per 1,000 square feet of building floor
area is required, with a minimum of ten (10) cubic feet,

Prior to approval-

of construction-
related permit

Bureau of
Planning

Bureau of
Building

SCA-UTIL-4: Construction and Demolition Waste Reduction
and Recycling (#84). The project applicant shall comply with
the City of Oakland Construction and Demolition Waste
Reduction and Recycling Ordinance (chapter 15.34 of the

Prior to approval
of construction-
related permit

Public Works
Department,
Environmental

Public Works
Department,
Environmental

A-25






88 GRAND AVENUE PROJECT - CEQA ANALYSIS
ATTACHMENT A

DECEMBER 2019

' Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

When
Required

Initial

Approval -
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Oakiand Municipal Code) by submitting a Construction and
Demolition Waste Reduction and Recycling Plan (WRRP) for
City review and approval, and shall implement the approved
WRRP. Projects subject to these requirements include all
new construction, renovations/alterations/modifications
with construction values of $50,000 or more (except R-3
type construction), and all demolition (including soft
demolition) except demolition of type R-3 construction. The
WRRP must specify the methods by which the project will
divert construction and demolition debris waste from
landfill disposal in accordance with current City
requirements. The WRRP may be submitted electronically at
www.greenhalosystems.com or manually at the City's Green
Building Resource Center. Current standards, FAQs, and
forms are available on the City's website and in the Green
Building Resource Center.

Services
Division

Services
Division

SCA-UTIL-5: Underground Utilities (#85). The project
applicant shall place underground all new utilities serving
the project and .under the control of the project applicant
and the City, including all new gas, electric, cable, and
telephone facilities, fire alarm conduits, street light wiring,
and other wiring, conduits, and similar facilities. The new
facilities shall be placed underground along the project’s -
street frontage and from the project structures to the point
of service. Utilities under the control of other agencies, such
as PG&E, shall be placed underground if feasible. All utilities
shall be installed in accordance with standard specifications
of the serving utilities.

‘IDuring

construction

N/A

Bureau of
Building

SCA-UTIL-6: Green Building Requirements (#87).

a. Compliance with Green Building Requirements During
Plan-Check -

The project applicant shall comply with the requirements of
the California Green Building Standards (CALGreen)
mandatory measures and the applicable requirements of the
City of Oakland Green Building Ordinance (chapter 18.02 of
the Oakland Municipal Code).

i.  The following information shall be submitted to the
City for review and approval with the application for a
building permit:

¢ Documentation showing compliance with Title 24 of
the current version of the California Bulldmg Energy
Efficiency Standards.

¢ Completed copy of the final green building checklist
approved during the review of the Planning and
Zoning permit.

* Copy of the Unreasonable Hardship Exemption, if
granted, during the review of the Planning and
Zoning permit.

e . Permit-plans that show, in general notes, detailed
design drawings, and specifications as necessary,
compliance with the items listed In subsection (ii)
below. »

e Copy of the signed statement by the Green Building
Certifier approved during the review of the Planning

Prior to approval
of construction-
related permit

Bureau of
Building

N/A
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and Zoning permit that the project complied with
the requirements of the Green Building Ordinance.

e Signed statement by the Green Building Certifier
that the project still complies with the requirements
of the Green Building Ordinance, unless an
Unreasonable Hardship Exemption was granted

- during the review of the Planning and Zoning

. permit,

«  Other documentation as deemed necessary by the
City to demonstrate compliance with the Green
Building Ordinance. -

ii.  The set of plans in subsection (i) shall demonstrate
compllance with the following:

¢  CALGreen mandatory measures.

o . All green building points identified on the checklist
approved during review of the Planning and Zoning
permit, unless a Request for Revision Plan-check
application is submitted and approved by the
Bureau of Plannmg that shows the previously
approved ‘points.that wili be eliminated or
substituted.

e The required green building point minimums in the
appropriate credit categories.

Required

'b. Compliance with Green Building Requirements During
* Construction

The project applicant shall comply with the applicable
requirements of CALGreen and the Oakland Green Building
Ordinance during construction of the project.

The following information shall be submitted to the City for
review and approval:

i. Completed copies of the green building checklists
approved during the review of the Planning and Zoning
permit and during the review of the building permit.

li. Signed statement(s) by the Green Building Certifier
during all relevant phases of construction that the
project complies with the requirements of the Green
Building Ordinance.

iii. Other documentation as deemed necessary by the City
to demonstrate compliance with the Green Building
Ordinance.

During
construction

N/A

Bureau of
Building

¢. Compliance with Green Building Requirements After
Construction

Prior to the finalizing the Building Permit, the Green
Building Certifier shall submit the appropriate
documentation to City staff and attain the minimum
required point level.

Prior to Final
Approval

Bureau of
Planning

Bureau of
Building

SCA-UTIL-7: Water Efficient Landscape Ordinance (WELO)
(#92).

“|The pro;ect applicant shall comply with California’s Water
Efficient Landscape Ordinance (WELO) in order to reduce
landscape water usage. For any landscape project with an

Prior to approval
of construction-
related permit

Bureau of
Planning

Bureau of
Building
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aggregate (total noncontiguous) landscape area equal to
2,500 sq. ft. or less. The project applicant may implement
either the Prescriptive Measures or the Performance
Measures, of, and in accordance with the California’s Model
Water Efficient Landscape Ordinance. For any landscape
project with an aggregate (total noncontiguous) landscape
area over 2,500 sq. ft., the project applicant shall
implement the Performance Measures in accordance with
the WELO.

|Prescriptive Measures: Prior to construction, the project
applicant shall submit documentation showmg ‘compliance
with Appendix D of California’s Model Water Efficient
Landscape Ordmance (see website below starting on page
23):

http.//www.water.ca.gov/wateruseefﬁciency/landscapeordi
nance/docs/Title%2023%20extract%20-
%200fficial%20CCR%20pages.pdf

Performance Measures: Prior to construction, the project
applicant shall prepare and submit a Landscape
Documentation Package for review and approval, which
includes the following:

a. Project
i. Date,
ii. Applicant and property owner name,
iii. Project address,
iv. Total landscape area,

v. Project type (new, rehabilitated, cemetery, or home
owner installed),

vi. Water supply type and water purveyor,

vii. Checklist of documents in the package, and,

vili. Applicant signature and date with the statement; *|
agree to comply with the requirements of the water
efficient landscape ordinance and submit a complete
Landscape Documentation Package.”

b. Water Efficient Landscape Worksheet
| i. Hydrozone Information Table
ii. Water Budget Calculations with Maximum Applied .
Water Allowance (MAWA) and Estlmated Total Water
Use

c. Soil Management Report

d.'Landscape Design Plan

e. Irrigation Design Plan, and

f. Grading Plan

Upon installation of the landscaping and irrigation systems,
the Project applicant shall submit a Certificate of
Completion and landscape and irrigation maintenance
schedule for review and approval by the City. The Certificate
of Compliance shall also be submitted to the local water

purveyor and property owner or his or her designee,
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Initial
Approval

When
‘Required

the link below.

nance/docs/Title%2023%20extract%20-
%200fficial%20CCR%20pages.pdf

For the specific requirements within the Water Efficient
Landscape Worksheet, Soil Management Report, Landscape
Design Plan, Irrigation Design Plan and Grading Plan, see

http://www. water.ca. gov/wateruseeff/c:ency/landscapeordl

Provided below is the table for SCA-TRANS-1: Transportation and Parking Demand
Management (#80), section a. Transportation and Parkmg Demand Management (TDM)

Plan Required, subsection iv.

Improvement

Required by code or when...

Bus boarding bulbs or islands

"a bus stop is located along the project frontage; and/or

A bus boarding bulb or island does not already exist and

A bus stop along the project frontage serves a route with
15 minutes or better peak hour service and has a shared
bus-bike lane curb,

Bus shelter

A stop with no shelter is located Wlthln the project
frontage, or

The project is located within 0.10 miles of a flag stop
with 25 or more boardings per day.

Concrete bus pad

A bus stop is located along the project frontage and a
concrete bus pad does not already exist,

Curb extensions or bulb-outs

Identified as an improvement within site analysis.

Implementation of a corridor-level
bikeway improvement

A buffered Class I or Class IV bikeway facility is in a local
or county adopted plan wuthm 0.10 miles of the project
location; and

The project would generate 500 or more daily bicycle
trips. s

Implementation of a corridor-level
transit capital improvement

A high-quality transit facility is in a local or county
adopted plan within 0.25 miles of the project location;
and

The project would generate 400 or more peak period
transit trips.

Installation of amenities such as
lighting; pedestrian-oriented green
infrastructure, trees, or other
greening landscape; and trash
receptacles per the Pedestrian Master
Plan and any applicable streetscape
plan.

Always required.

Installation of safety |mprovements
identified in the Pedestrian Master
Plan (such as crosswalk striping, curb
ramps, count down signals, bulb outs,
etc.)

When improvements are identified in the Pedestrian
Master Plan along project frontage or at an adjacent
intersection, -
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Improvement

Required by code or when...

In-street bicycie corral

A project includes more than 10,000 square feet of
ground floor retail, is located along a Tier 1 bikeway, and
on-street vehicle parking is provided along the project
frontages.

Intersection improvements'

Identified as an improvement within site analysis.

New sidewalk, curb ramps, curb and
gutter meeting current City and ADA
standards

Always required.

No monthly permits and establish
minimum price floor for public
parking®

If proposed parking ratio exceeds 1:1000 sf,
(commercial).

Parking garage is designed with
retrofit capability

Optional if proposed parking ratio exceeds 1:1.25
(residential) or 1:1000 sf. (commercial).

Parking space reserved for car share

If a project is providing parking and a project is located
within downtown. One car share space reserved for
buildings between 50 - 200 units, then one car share
space per 200 units.

Paving, lane striping or restrlpmg
(vehicle and bicycle), and signs to
midpoint of street section

Typically required.

Pedestrian crossing improvements

Identified as an improvement within site analysis.

Pedestrian-supportive signal changes?®

Identified as an improvement within operations analysis.

Real-time transit information system

A project frontage block includes a bus stop or BART

“station and is along a Tier 1 transit route with 2 or more

routes or peak period frequency of 15 minutes or better.

Relocating bus stops to far side

A project is located within 0.10 mile of any active bus
stop that is currently near-side,

Signal upgrades*

Project size exceeds 100 residential units, 80,000 sf. of
retail, or 100,000 sf. of commercial; and

Project frontage abuts an intersection with signal
infrastructure older than 15 years.

Transit queue jumps

Identified as a needed improvement within operations
analysis of a project with frontage along a Tier 1 transit
route with 2 or more routes or peak period frequency of
15 minutes or better,

Trenching and placement of conduit
for providing traffic signal
interconnect

Project size exceeds 100 units,.80,000.sf. of retail, or
100,000 sf. of commercial; and

Project frontage block is identified for signal interconnect
improvements as part of a planned ITS improvément; and
A major transit improvement is identified within
operations analysis requiring traffic signal interconnect.

Unbundled parking

If proposed parking ratio exceeds 1:1 .25 {residential).

" Including but not limited to visibility improvéments, shortening corner radii, pedestrian safety
islands, accounting for pedestrian desire lines.
? May also provide a cash incentive or transit-pass alternative to a free parking space in

commercial properties,

* Including but not limited to reducing signal cycle lengths to less than 90 seconds to avoid
pedestrian crossings against the signal, providing a leading pedestrian interval, provide a “scramble”

signal phase where appropriate.

* Including typical traffic lights, pedestrian signals, bike actuated signals, transit-only signals
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ATTACHMENT C

From: Rita Chavez

To: Vollmann, Peterson; City Clerk

Cc: Laura E. Horton

Subject: RE: 2400 Valdez Street Project (PLN15-336) Appeal to Oakland City Council
Date: Friday, April 29, 2016 4:57:59 PM

Mr. Vollmann,

We are having the documents and the check delivered by UPS overnight delivery for early morning
(10 am) receipt to your office. We will contact your office on Monday morning to ensure receipt of
the documents and the check. Please let me know if you have any questions.

Thank you.

Regards,

Rita

Rita I. Chavez

Legal Secretary

Adams Broadwell Joseph & Cardozo
601 Gateway Blvd., Suite 1000

South San Francisco, CA 94080

(650) 589-1660 ext 24
chavezr@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended recipient.
Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you are not the intended
recipient, please contact the sender and delete all copies.

From: Vollmann, Peterson [mailto:PVollmann@oaklandnet.com]

Sent: Friday, April 29, 2016 4:40 PM

To: Rita Chavez; City Clerk

Cc: Laura E. Horton

Subject: RE: 2400 Valdez Street Project (PLN15-336) Appeal to Oakland City Council

Please be advised that Monday May 2, 2016 at 4pm is the deadline to file the appeal. The appeal
needs to be filed before that time, so if you are planning on sending this in by mail it may be a better
idea to come in person to file at the Planning office on the 2" Floor of 250 Frank Ogawa Plaza to

make sure that it is here on time with the fees paid. If the appeal and fees are not received by my

office on the 2" floor by 4pm on Monday the May 2nd, the appeal will not be valid.

Peterson Z. Vollmann, Planner lll | City of Oakland | Bureau of Planning | 250 Frank H. Ogawa, Suite
2114 | Ockland, CA 94612 | Phone: (510)238-6167 | Fax: (510) 238-4730 | Email:

pvollmann@oaklandnet.com | Website: www.oaklandnet.com/planning

From: Rita Chavez [mailto:chavezr@adamsbroadwell.com]
Sent: Friday, April 29, 2016 4:01 PM


mailto:chavezr@adamsbroadwell.com
mailto:PVollmann@oaklandca.gov
mailto:CityClerk@oaklandnet.com
mailto:lhorton@adamsbroadwell.com
mailto:cvillanueva@adamsbroadwell.com
mailto:pvollmann@oaklandnet.com
http://www.oaklandnet.com/planning

To: Vollmann, Peterson; City Clerk
Cc: Laura E. Horton
Subject: 2400 Valdez Street Project (PLN15-336) Appeal to Oakland City Council

On behalf of Oakland Residents for Responsible Development, attached please find our Appeal to
the Oakland City Council for the above-referenced project. Hard copies of the appeal will be sent by
overnight delivery to both parties for delivery on the morning of May 2, 2016. The appeal fee of
$1,891.09 will be sent directly to Peterson Vollmann. Please contact Laura Horton directly if you
have any questions.

Thank you.

Regards,

Rita

Rita I. Chavez

Legal Secretary

Adams Broadwell Joseph & Cardozo
601 Gateway Blvd., Suite 1000

South San Francisco, CA 94080

(650) 589-1660 ext 24
chavezr@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended recipient.
Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you are not the intended
recipient, please contact the sender and delete all copies.
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PROJECT INFORMATION

ATTACHMENT D

CITY OF OAKLAND
APPEAL FORM
FOR DECISION TO PLANNING COMMISSION, CITY
COUNCIL OR HEARIN_GOFFICER

Case No. of Appealed Project: (I/L/V - 1®-490 o
Project Address of Appealed Project: ¥ g 6f pwd fi“’e ﬂak! dff_(»-

Assigned Case Planner/City Staff: ' Vd, hanv

APPELLANT INFORMATIO]

Printed Name: 5&2& F 0“‘ e\[ Phbne Number: 7/ p (/({(/ & Zd /

Mailing Address 5”()
City/Zip Code gacam

Email:

‘ I /la// ﬁﬂ 550 Alternate Contact Number: v m 650 5 dx? / éé@
) 64 ?5-?1‘/ - Representing: EB]\F, [ il ay 7
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An:appealis hereby submitted on:

o AN ADMINISTRATIVE DECISION (APPEALABLE TO THE CITY PLANNIN G

COMMISSION OR HEARING OFFICER) A
YOU MUST INDICATE ALL THAT APPLY

Approving an application on an Administrative Decision
Denying anapplication for an Administrative Decision °

Q

Q

’;6 Administrative Determinationor Interpretation by the Zoning Admmlstrator /l7 Vﬁﬁv’ / gj"‘ﬂ
"0 Other (please specify)

Please identify the specific Administrative Decision/Determination Upon Which Your-Appeal is
Based Pursuant to the Oakland Municipal and Planning Codes listed below:

ﬁ Administrative Determination or Interpretation (OPC Sec. 17.132.020)

0O Determination of General PlaniConformity (OPC Sec, 17.01. 080) :

Design Review (OPC Sec. 17.136.080)

Small Project Design Review (OPC Sec. 17.136.130)

Minor Conditional Use Permit (OPC Sec. 17.134.060)

Minor Variance (OPC Sec. 17.148.060)

Tentative Parcel Map (OMC Section 16.304.100)

Certain Environmental Determinations (OPC Sec. 17.158.220)

Creek Protection Permit (OMC Sec. 13.16.450)

Creek Determination (OMC Sec. 13.16.460)

City Planner’s determination regarding a revocation hearing (OPC Sec. 17.152.080)
Hearing Officer’s revocation/impose or amend conditions

(OPC Sec. 17.152.150 &/or 17.156.160)

Other (please specify)

0O ODo0oO0OO0OOOOOO

(Continued on reverse)
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(Contintied)

0 A DECISION OF THE CITY PLANNING COMMISSION (APPEALABLE TO
THE CITY COUNCIL) * - Q Granting an applicationto:© . OR 0O Denying an application to:

YOU MUST INDICATE ALL THAT APPLY:

Pursuant to the Oakland Municipal and Pl;mning Codes listed below:
Major Conditional Use Permit (OPC Sec. 17.134. 070)

Major Variance (OPC Sec. 17.148.070)

Design Review (OPC Sec. 17.136.090)

Tentative Map (OMC Sec. 16.32.090)

Planned Unit Development (OPC Sec. 17.140.070)

Environmental Impact Report Certification (OPC Sec. 17.158. 220F)
Rezomng, Landmark Designation, Development Control Map, Law Change
"(OPC Sec:,17.144.070)

Revocatlonllmpose or amend conditions (OPC Sec. 17 152. 160)
Revocation of Deemed Approved Status (OPC Sec. 17.156. 170)
Other (please spec1fy) i

o000 o000 00D

FOR ANY APPEAL: An appeal in accordance with thé sections of the Oakland Municipal and Planning Codes
listed above shall state specifically wherein it is claimed there was anerror or abuse of discretion by the Zoning
: Adrmmstrator, other administrative decisionmaker or Commission (Advisory Agency) or wherein their/its decision
is not:supported by substantial evidence in the record, or in.the case of Rezoning, Landmark Desxgnatlon
Development. Control Map, or Law Change by the Commission, shall state specifically wherein it is claimed the
Commission ‘erred in its decision. The appeal must be accompanied by the required fee pursuant to the City’s
Master Fee Schedule.

You must raise each and every issue you wish to appeal on this Appeal Form (or-attached additional sheets). Failure to
raise each and every issue you wish to challenge/appeal onthis:Appeal:Form (or attached additional shéets), and
provide supporting documentation along with this Appeal Form, may preclude you from raising such issues during
your appeal and/or in court. However, the appeal will be limited to issues and/or evidence presented to the
decision-maker prior to the close of the public hearing/comment period on the matter.

The appeal is based on the following: (Attach additional sheets as needed.)

Seo aludel_apan, Bl (-9 oS Buibit abocatrAD:

Supporting Evidence or Documents Attached. (The appellant must submit all supporting evidence along with this Appeal
Form; however, the appeal will be limited evidence presented to the decision-maker prior to the close of the public
hearing/comment period on the matter.
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March 12, 2020
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*Admitted in Colorado

VIA HAND DELIVERY AND EMAIL

Mr. William Gilchrist, Director of Chair Jahmese Myres

City Planning Members of the Planning Commission
Mr. Peterson Vollmann, Planner V. c/o City Clerk

Planning and Zoning Division of the City of Oakland

Community and Economic 1 Frank H. Ogawa Plaza, 1st &2nd Floors
Development Agency Oakland, CA 94612

City of Oakland Bureau of Planning Email:

— Zoning Division imyres.oakplanningcommission@gmail.com;
250 Frank H. Ogawa Plaza, Suite ifearnopc@gmail.com;

2114 NHegdeOPC@gmail.com;

Oakland, CA 94612-2031 amandamonchamp@gmail.com;

Email: Pvollmann@oaklandca.gov; cmanusopc@gmail.com;
WGilchrist@oaklandnet.com tlimon.opc@gmail.com;

SShiraziOPC@gmail.com
VIA EMAIL ONLY

Ms. Catherine Payne, Acting Dev. Planning Manager (cpayne@oaklandca.gov)

Mr. Robert Merkamp, Zoning Manager (Rmerkamp@oaklandca.gov)
Brian Mulry, Deputy City Attorney (BMulry@oaklandcityattorney.org)

Re: Appeal of Administrative Determination to Reject Filing of
EBRRD Appeal of Zoning Manager Approval, 88 Grand Avenue
Project (PLN 18-406)

Dear Mr. Gilchrist, Mr. Vollmann, Commissioners, Ms. Payne, Mr. Merkamp:

I am writing on behalf of East Bay Residents for Responsible Development
(“EBRRD”), also known as Oakland Residents for Responsible Development, to
appeal the March 3, 2020 administrative decision taken by the Director of City
Planning, by and through City of Oakland Planning staff member Mr. Peterson
Vollmann, Planner IV, to incorrectly reject EBRRD’s appeal of the City of

4782-011i
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Oakland’s! approval of the 88 Grand Avenue Development Project, PLN 18-406
(“Appeal”) as untimely.2 EBRRD respectfully requests that the Planning
Commission3 vacate the Planning Director’s decision and accept EBRRD’s Appeal.

The City issued a Letter of Decision on February 20, 2020 approving the
Project. Pursuant to the instructions on the Letter of Decision, the deadline to file
an appeal of the City’s decision to approve the Project was 4:00 pm on March 2,
2020. EBBRD sought to appeal the decision. EBRRD’s counsel timely submitted
electronic versions of the documents in support of EBRRD’s Appeal to Mr. Vollmann
and all other required City officials at approximately 3:30 p.m. on March 2, 2020,
prior to the stated 4:00 p.m. deadline, including the Appeal form required by the
City’s Planning Code. EBRRD also made a good-faith effort to deliver the duplicate
hard copy versions of its Appeal documents and the Appeal fees in person to the
Planning Department on March 2, 2020. Due to an inadvertent mistake by
EBRRD’s legal courier service, the courier arrived at the Planning Department
between 4:00 p.m. and 5:00 p.m. on March 2, 2020, to find the office closed. EBRRD
attempted to re-deliver the hard copies and Appeal fees to the Planning Department
at 8:00 a.m. the following morning, March 3, 2020, when the office reopened. Mr.
Vollman rejected the courier’s March 3, 2020 attempt to re-deliver the hard copies
of the Appeal documents and the check for the Appeal fees as untimely because they
had not been received by 4:00 p.m. the previous day.

EBRRD appeals the Planning Director’s decision to reject the Appeal on the
basis that it was error and an abuse of discretion to reject EBRRD’s timely
electronic submission of the Appeal. The City’s Planning Code does not prescribe
that appeals must be filed in hard copy, and does not prohibit electronic
submission.? The Code simply prescribes that the appeal “shall be made on a form
prescribed by the City Planning Department and shall be filed with such
Department” with payment of the filing fee, and that appeals of CEQA exemption
determinations be “appealed in writing...prior to the close of the public comment

1 “City.”

2 Underlying approval are the approval of Minor Conditional Use Permit, Tentative Parcel Map,
Design Review, approval of a CEQA Checklist / Addendum, and findings that the Project qualifies for
CEQA streamlining under provisions for in-fill development.

3 Or other legally authorized City decisionmaker.

4 See Tahoe Vista Concerned Citizens v. County of Placer (2000) 81 Cal.App.4th 577, 591-592
(exhaustion requirements satisfied where administrative appeal is made “in the manner prescribed
by the town code.”).

5 OPC § 17.134.060.
4782.011;
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period on the underlying permits/decision.”® “Writing” includes electronic
submissions. 7 EBRRD’s Appeal was submitted electronically, in writing, on the
required City Appeal Form, before the close of the City’s appeal period for the
Project. EBRRD’s attempted delivery of the Appeal fees after 4:00 pm on March 2,
2020 was the harmless error of its courier, and did not prejudice the City or the
Applicant’s ability to consider the merits of EBRRD’s Appeal by the Appeal
deadline. EBRRD’s electronic submission of its Appeal before the City’s appeal
deadline was therefore timely, and should have been accepted by the City.

In the alternative, EBRRD respectfully requests that the Planning
Commission vacate the Planning Director’s decision to reject EBRRD’s Appeal as an
abuse of discretion pursuant to California Code of Civil Procedure, Section 473(b),8
due to the inadvertent mistake of its legal courier service to deliver the hard copies
of the Appeal documents and check for Appeal fees before 4:00 pm on March 2,
2020.

Pursuant to Oakland Planning Code, 9Section 17.132.020, the deadline to file
an appeal of an administrative determination or decision of the Director of City
Planning is ten days. The administrative determination / decision at issue was
made on March 3, 2020. This appeal is therefore timely submitted less than 10
days after the disputed administrative determination / decision.

For the reasons stated herein, EBRRD urges the Planning Commission to
overturn the determination of the Planning Director to reject EBRRD’s Appeal, and
to order the Planning Department to duly accept EBRRD’s Appeal as timely filed.

6 OPC § 17.158.220(A).

7PRC § 21167.6(e)(6) (CEQA record of proceedings must include “[a]ll written comments received in
response to, or in connection with, environmental documents prepared for the project”); and (e)(7)
(“[a]ll written evidence or correspondence submitted to, or transferred from, the respondent public
agency with respect to compliance with this division or with respect to the project.”); Gov. Code §
6252(e) (“Writing means any handwriting, typewriting, printing, photostating, photographing,
photocopying, transmitting by electronic mail or facsimile, and every other means of recording
upon any tangible thing any form of communication or representation, including letters, words,
pictures, sounds, or symbols, or combinations thereof, and any record thereby created, regardless of
the manner in which the record has been stored”) (emphasis added); Citizens for Open Government v.
City of Lodi (“Lodi”) (March 28, 2012) 205 Cal. App.4th 296, 309-311 (emails are part of CEQA
administrative record).

8“CCP 473"

8 “OPC.”
4782-011;
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Attached to this appeal is the following:

Appeal Form;

Exhibit 1: Declaration of Sara F. Dudley and Exhibits;

Exhibit 2: Declaration of Joe Jacques and Exhibits;

Exhibit 3: Declaration of Alan Rodriquez and Exhibits; and

Exhibit 4: March 2, 2020 88 Grand Appeal, including Appeal Form,
Appeal letter, Exhibits, supporting documents, and check for Appeal
filing fees ($1622.57).

O O

I. INTEREST OF APPELLANT

EBRRD (“Oakland Residents”) is an unincorporated association of
individuals and labor organizations that may be adversely affected by the potential
public and worker health and safety hazards and environmental impacts of the
Project. The association includes: City of Oakland residents; the International
Brotherhood of Electrical Workers Local 595, Plumbers & Steamfitters Local 342,
The International Association of Sheet Metal, Air, Rail and Transportation
Workers, SMW Local No. 104, Sprinkler Fitters Local 483 and their members and
their families; and other individuals that live and/or work in the City of Oakland
and Alameda County, including Michael Capps, Kahlil Larn and Jennifer Choi.

Individual members of Oakland Residents, and its affiliated labor
organizations live, work, recreate and raise their families in the County of Alameda,
City of Oakland, and surrounding areas. These members would be directly affected
by the Project’s environmental and health and safety impacts. Individual members
may also work on the Project itself. Accordingly, they will be first in line to be
exposed to any health and safety hazards that exist onsite. Oakland Residents has a
strong interest in enforcing the State’s environmental laws that encourage
sustainable development and ensure a safe working environment for its members.
Environmentally detrimental projects can jeopardize future jobs by causing building
moratoriums or restrictions, making it more difficult and more expensive for
business and industry to expand in the region, and making it less desirable for
businesses to locate and for people to live there.

Oakland Residents actively and fully participated in the administrative
process for this proceeding before the Director.

4782-011j
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II. GROUNDS FOR APPEAL
This appeal is brought pursuant to OPC, Section 17.132.50,10 which provides:

Within ten (10) calendar days after the date of any administrative
determination or interpretation made by the Director of City
Planning under the zoning regulations, an appeal from such decision
may be taken to the City Planning Commission by any interested
party. In the case of appeals involving one- or two-unit Residential
Facilities, the appeal shall be considered by the Commission's
Residential Appeals Committee. Such appeal shall be made on a form
prescribed by the City Planning Department and shall be filed with
such Department and shall be accompanied by such a fee as specified
in the City fee schedule. The appeal shall state specifically wherein it
is claimed there was an error or abuse of discretion by the Director or
wherein his or her decision is not supported by the evidence in the
record. The appeal shall be accompanied by such information as may
be required to facilitate review. Upon receipt of the appeal, the
Secretary of the City Planning Commission shall set the date for
consideration thereof and, not less than seventeen (17) days prior
thereto, give written notice to: the applicant; the appellant in those
cases where the applicant is not the appellant; adverse party or
parties, or to the attorney, spokesperson, or representative of such
party or parties; other interested groups and neighborhood
associations who have requested notification; and to similar groups
and individuals as the Secretary deems appropriate, of the date and
place of the hearing on the appeal.

The Planning Director’s decision to reject EBRRD’s Appeal as untimely was
in error and was an abuse of discretion. First, the City’s Planning Code, which
governs EBRRD’s Appeal of the Project Approvals, does not state that appeals must
be filed in hard copy.!! Rather, the Planning Code simply requires that appeals
“shall be made on a form prescribed by the City Planning Department and shall be
filed with such Department, along with the appropriate fees required by the City's

10 Or any other applicable provision of the Oakland Municipal Code, Oakland Planning Code, or
Oakland Charter.
11 See e.g. OPC, §§ 17.134.060 (minor use permits), 17.158.210 (CEQA), 17.136.080 (design review);

OMC, Section 16.04.100 (tentative parcel map).
4782-011j
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Master Fee Schedule.”’2 In response to the undersigned’s email inquiries about
EBRRD’s Appeal filing, Mr. Vollmann also indicated that appeal attachments that
were provided by electronic weblinks would be provided to the Planning
Commission “with the link citation as submitted with your appeal.”13

The electronic version of EBRRD’s Appeal, which included the required City
Appeal form and supporting documentation, was timely submitted to the required
recipient, Mr. Vollmann, and all applicable City Planning staff and officials.
EBRRD’s electronic submission was also reviewed by the City’s Zoning Manager
prior to the 4:00 p.m. deadline, on March 2, 2020.14 The City was therefore on
notice of EBRRD’s Appeal submission before the deadline stated in the Letter of
Decision and had access to EBRRD’s Appeal documents in a timely manner.
EBRRD’s courier was subsequently unable to deliver the Appeal fee check and
duplicate hard copies of the Appeal documents prior to the 4:00 p.m. deadline due to
an inadvertent mistake regarding the time of day that the Planning Department
office closed. However, there is no evidence demonstrating that either the City or
the Project Applicant were prejudiced in any way from receiving hard copies the
Appeal and the check for the Appeal filing fees at 8:00 a.m. the following day, on
March 3, 2020, as opposed to 4:00 p.m. on March 2, 2020. Accordingly, based on the
plain language of the Oakland Planning Code, EBRRD substantially complied with
the Code requirements to file its Appeal with the Planning Department. The
Planning Director’s decision to reject EBRRD’s March 3, 2020 delivery of duplicate
hard copies of the Appeal documents and the Appeal filing fees constituted error
and an abuse of discretion.

Second, the Planning Director’s decision to reject EBRRD’s Appeal as
untimely was in error and an abuse of discretion because EBRRD’s failure to
provide the City with the hard copies of its Appeal documents and Appeal filing fees
was the result of inadvertence and excusable mistake by its courier. California
Code of Civil Procedure, Section 473.15 CCP 473, subdivision (b) provides that “[t]he
court may, upon any terms as may be just, relieve a party or his or her legal
representative from a judgment, dismissal, order, or other proceeding taken against
him or her through his or her mistake, inadvertence, surprise, or excusable neglect.”

12 See OPC, § 17.134.060.
13 Dudley Declaration, Exhibit B.
14 Dudley Declaration, Exhibit F.

15 “CCP 473.”
4782-011;
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EBRRD easily meets the criteria for granting relief under the California
Supreme Court’s three-factor test:16

1) EBRRD’s mistake was excusable, defined as a mistake than any
reasonable person could make even when exercising due care. This includes
mistakes made by parties employed or supervised by the attorney;

2) EBRRD has otherwise diligently participated in this action by filing a
comment letter and multiple requests under the California Public Records
Act. EBRRD also diligently sought to correct the mistake by attempting to
file at 8:20 am the next day; and

3) the City was not prejudiced in accepting what the City deemed a late
filing, because the City was aware of the basis for Appeal, was aware that
EBRRD was attempting to file the Appeal prior to the deadline, and the City
Zoning Manager opened the transmission email containing the Appeal
documents before the 4:00 pm deadline.

In determining that relief is proper, the courts have considered public policy
under California Environmental Quality Act!? which favors reaching decisions on
their merits in CEQA disputes. This is because unlike disputes between private
litigants CEQA suits “involve the health, welfare and safety of the public at large
and so a forfeiture of a hearing on the merits deprives not only the petitioners, but all
citizens, of judicial resolution of the controversy concerning the project and its effects
on those who live and work in the community.”18

Moreover, courts have granted relief under the judicial doctrine of “extrinsic
mistake” which works to prevent a default or dismissal and favors trying cases on
their merits, under similar circumstances.

A. Facts and Timeline
The supporting Declafations of Sara F. Dudley (the undersigned), Joe

Jacques, and Alan Rodriquez and attached exhibits, attached to this letter, attest to
the following facts:

16 K.g., Elston v. City of Turlock (1985) 38 Cal.3d 227; Zamora v. Clayborn Contracting Group,
Inc. (2002) 28 Cal.4th 249.

17 “CEQA,” Pub. Resources Code, § 21000 et seq.; Cal. Code Regs., tit. 14, ch. 3, § 15000 et seq.
(“CEQA Guidelines”).

18 McCormick v. Board of Supervisors (1988) 198 Cal.App.3d 352, 362, emphasis added.
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On the morning of March 2, 2020, Ms. Dudley emailed Mr. Vollmann to
inquire about the methods of transmission for appeal documents. Ms. Dudley asked
if documents cited at weblinks / URLSs could be provided on an electronic storage
device (USB or similar) because they were voluminous (the “supporting
documents”). Mr. Vollmann informed Ms. Dudley that, in order for the Planning
Commission to have printed copies of the supporting documents in their appeal
packet, the documents needed to be printed in hard copy and delivered with the
Appeal, but that “otherwise they will be provided with the link citation as
submitted with your appeal.”19

Ms. Dudley then finalized EBRRD’s Appeal documents in electronic form,
and transmitted the Appeal documents, including the Cover Letter, Appeal Form,
Appeal Letter, Exhibits, and a link to supporting documents to County Legal
Services, a legal courier and filing service used regularly by the undersigned’s law
firm, at around 1:00 pm on March 2, 2020.20 Ms. Dudley’s transmission email to
County Legal provided the City’s appeal deadline: “Please note that it must be.
delivered by 4pm. Call me directly if you have any issues.”2! Subsequent emails
reiterated the 4:00 pm deadline.

Joe Jacques was the employee at County Legal who responded to the request.
Mr. Jacques confirmed receipt of the delivery order, and forwarded the order to its
contractor, Ace Attorney Service.22 Ace is a document delivery service based in
Oakland, California, who County Legal used for printing and delivering the
documents. By approximately 2:00 pm, Ace had received all of the documents. At
approximately 3:30 pm on March 2, 2020, Ms. Dudley spoke with Mr. Jacques of
County Legal, and asked about the status of the delivery to the Planning
Department. Mr. Jacques stated that he believed that the runner had just left to
deliver the documents to the City of Oakland.

At approximately 3:32 pm on March 2, 2020, the undersigned’s legal
assistant, Ms. Lorrie J. LeLe, electronically submitted EBRRD’s Appeal Cover
Letter, Appeal Form, Appeal Letter, and Exhibits as email attachments to Mr.
Vollmann, all members of the Planning Commission, Ms. Catherine Payne (Acting
Development Planning Manager), Mr. William Gilchrist (Director of City Planning),

19 Exhibit B to the Dudley Declaration.
20 “County Legal.”
21 Dudley Declaration, Exhibit C, emphasis in original.

22 “Ace.” See Jacques Declaration and attached exhibits.
4782-011j
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and Mr. Robert Merkamp (Zoning Manager).23 Consistent with Mr. Vollmann’s
email correspondence earlier that day, supporting documents were contained in
weblink references within the attached documents, but were not attached to Ms.
LeLe’s email, due to file size. At the time Ms. LeLe submitted the Appeal
documents to the Planning Department electronically, EBRRD’s counsel had been
informed that hard copies of the Appeal documents, including the check for Appeal
filing fees and the supporting documents, had been printed and were en route to
Mr. Vollmann’s office.

Mr. Merkamp opened Ms. LeLe’s email at approximately 3:40 pm on March
2, 2020, confirming that City Planning staff received the Appeal submission email
prior to the 4:00 p.m. deadline.24

At approximately 5:25 pm on March 2, 2020, Mr. Jacques called Ms. Dudley
and informed her that the hard copy documents had not been delivered. Mr.
Jacques stated that the runner had arrived at the Planning Department at 4:50 pm.
He offered no explanation as why they would attempt filing after 4:00 pm, contrary
to her instructions. Ms. Dudley instructed County Legal to return to the City at 8:00
am the next morning to make a second attempt to “hand deliver” the hard copies of
the Appeal documents and the check for the Appeal filing fees.

On March 3, 2020, Mr. Jacques explained to Ms. Dudley that he had
mistakenly thought that they could deliver the Appeal documents to the Planning
Department until 5:00 pm on March 2, 2020, and had incorrectly authorized County
Legal’s contractor from Ace to deliver the documents after 4:00 pm.

Ace’s staff returned to the Planning Department on March 3, 2020, at
approximately 8:20 am, to re-deliver the Appeal documents and check to the City.
The filing was rejected. On March 3, 2020 at 9:03 am, Mr. Vollmann emailed Ms.
Dudley to inform her that that the City had rejected the Appeal as untimely.25

23 Dudley Declaration, Exhibit E.
24 Dudley Declaration, Exhibit F.

25 Dudley Declaration, Exhibit H.
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B. The Planning Director’s Rejection of EBRRD’s Appeal Was An
Abuse of Discretion Not Authorized by the Planning Code.

The City’s Planning Code, which governs EBRRD’s Appeal of the Project
Approvals, does not prescribe that appeals must be filed in hard copy.26 Therefore,
the Planning Director’s decision to reject EBRRD’s Appeal as untimely when
EBRRD’s electronic submission of the Appeal was timely, was not authorized under
the Planning Code, and violated EBRRD’s due process rights to have its
administrative appeal heard by the Planning Commission.27

The Planning Code requires that appeals of Planning Director decisions
“shall be made on a form prescribed by the City Planning Department and shall be
filed with such Department, along with the appropriate fees required by the City's
Master Fee Schedule”2® and that CEQA appeals must be “appealed in
writing...prior to the close of the public comment period on the underlying
permits/decision.”2® The Planning Code does not state that appeals must be
presented in “hard copy” or “paper” form. Rather, the Code requires that the correct
City form must be used, that the appeal must be “in writing,” and that the appeal
fee be paid. The OPC does not define “writing” or “filing,” and therefore does not
prescribe that either of these words must be interpreted to mean “on paper,” “in
hard copy,” or “in person.” Under rules of municipal code construction, applicable
sections of the Planning Code must be interpreted pursuant to the “plain meaning
of the statutory language” and may not be interpreted to result in an unreasonable
construction that is not stated in the code.30 By rejecting EBRRD’s Appeal filing as
untimely, the Planning Director implied a meaning in the Planning Code which is
not contained in the Code —i.e. that Appeals must be filed “on paper” and “in
person.” This construction resulted in the absurd result of EBRRD’s timely
electronic submission of its Appeal being rejected as untimely.

By contrast, state laws construe electronic documents to meet the
requirements for “written” submissions to local agencies like the City. In particular,
CEQA and the Public Records Act — both of which apply to the City’s record on this
Project — clearly define “written” documents and “writing” to include “emails,”

26 See e.g. OPC, §§ 17.134.060 (minor use permits), 17.1568.210 (CEQA), 17.136.080 (design review);
OMC, § 16.04.100 (tentative parcel map).

27 CCP § 1094.5(b).

28 See OPC sec. 17.134.060.

28 OPC § 17.158.220(A).

30 Lateef v. City of Madera (Cal. Ct. App., Feb. 14, 2020, No. F076227) 2020 WL 746176, at *4.
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“transmitting by electronic mail,” and documents attached to electronic
transmissions.3! Guidance from the League of California Cities similarly explains
that “[a]n email is simply a document,” and that “[e]mails that [] forward attached
correspondence to the agency before the decisionmaking body made its decision”
must be “include[d] with attached correspondence” in the administrative record for
the project.32

Indeed, the City has recognized the same rule in past correspondence related
to this Project. On January 7, 2020, Mr. Vollmann confirmed acceptance of
EBRRD’s January 6, 2020 electronic submission of its CEQA comment letter on the
Project as timely.33 Additionally, in response to Ms. Dudley’s March 2, 2020 email
inquiries about EBRRD’s Appeal filing, Mr. Vollmann indicated that appeal
attachments would be accepted electronically “with the link citation as submitted
with your appeal.”’3¢ It was therefore reasonable for EBRRD to rely on its electronic
submission of the Appeal prior to the 4:00 pm deadline on March 2, 2020 to
constitute a timely filing of the Appeal pursuant to the language of the City’s
Planning Code and the City’s past representations to EBRRD regarding electronic
transmission.

The record demonstrates that the electronic version of EBRRD’s Appeal was
timely submitted to Mr. Vollmann and all applicable City staff and officials, and

31 PRC § 21167.6(e)(6) (CEQA record of proceedings must include “[a]ll written comments received in
response to, or in connection with, environmental documents prepared for the project”); and (e)(7)
(“[a]ll written evidence or correspondence submitted to, or transferred from, the respondent public
agency with respect to compliance with this division or with respect to the project.”); Gov. Code §
6252(e) (“Writing means any handwriting, typewriting, printing, photostating, photographing,
photocopying, transmitting by electronic mail or facsimile, and every other means of recording
upon any tangible thing any form of communication or representation, including letters, words,
pictures, sounds, or symbols, or combinations thereof, and any record thereby created, regardless of
the manner in which the record has been stored”) (emphasis added); Citizens for Open Government v.
City of Lodi (“Lodi”) (March 28, 2012) 205 Cal. App.4th 296, 309-311 (emails are part of CEQA
administrative record).

32 See Scope of Materials and E-Mails in the Administrative Record in CEQA and Other Writ Cases
(May 7, 2014), available at
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=2ahU
KEwis2p2Rr5XoAhUHrp4KHaijCrO0QFjACegQIAhAB&url=http%3A%2F%2Fwww.cacities.org%2FR
esources-Documents%2FMember-Engagement%2FProfessional-Departments%2FCity-
Attorneys%2FLibrary%2F2014%2FSpring-Conf%2F5-2014-Spring-Holly-Whatley-Scope-of-

Materials-and.aspx&usg=A0vVaw3PTVTtInGqiWKTIev{ZqTv (last visited 3/12/20).
33 See 1/7/20 email exchange between P. Vollmann and L. LeLe attached hereto.

34 See Dudley Declaration, Exhibit B.
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was reviewed by the City Zoning Manager prior to the 4:00 p.m. deadline, on March
2, 2020. The City was therefore on notice of EBRRD’s Appeal submission, and had
the Appeal documents in its possession, before the appeal deadline passed. The
City cannot argue that the substantive components supporting the merits of the
Appeal were not received before the deadline.

The only component of EBRRD’s Appeal that was not received by the City by
4:00 pm on March 2, 2020 was EBRRD’s check for the Appeal fees. Due to the
courier’s mistake, the check for the Appeal fees was not delivered until the following
morning. EBRRD’s courier’s failure to timely arrive with the check for the Appeal
filing fees was harmless error and an extrinsic mistake that should not preclude the
City from finding EBRRD’s Appeal to be timely.

In Rappleyea v. Campbell (1994) 8 Cal.4th 975 (“Rappleyea”), the California
Supreme Court overturned a default judgement, and granted equitable relief under
the doctrine of extrinsic mistake, for a similar situation in which a litigant timely
filed a court document, but failed to timely pay the filing fee. The error initially led
to a default judgment against defendants of over $200,000.35 On appeal, the
Supreme Court reversed the default, holding that 1) a mistake was made that led to
unintended consequences of failure to timely pay the filing fee; 2) that the
underlying case had merit; and 3) the moving party showed diligence in correcting
the mistake.3¢ The holding in Rappleyea is consistent with judicial policy which
favors cases being resolved on their merits.37

Here, the City was notified by EBRRD’s timely electronic submission that the
Appeal fees were in the process of being delivered to Mr. Vollman’s office. There
was therefore no surprise, and no harm, to the City or the Project Applicant in
receiving the Appeal check and the hard copy version of EBRRD’s Appeal the
following morning, since they already knew it was coming. The late arrival of
EBRRD’s courier at the Planning Department at 4:50 pm was the result of an
inadvertent, extrinsic mistake by the courier service. It was not due to any fault of
EBRRD or its legal counsel, who provided the courier with the correct 4:00 pm
delivery deadline. There is no dispute that EBRRD’s Appeal raises meritorious
issues related to the City’s compliance with CEQA, which EBRRD has a right to
raise under State law. Finally, EBRRD diligently attempted to correct the courier’s

35 Id. at p. 978.
38 Id. at pp. 981-982.

37 Id.
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mistake by promptly providing the Appeal fees to the City as soon as the Planning
Department opened the following day. Moreover, the City failed to demonstrate any
prejudice from receiving EBRRD’s check for the Appeal filing fees at 8:00 a.m. on
March 3, 2020, as opposed to 4:00 p.m. on March 2, 2020, which is in stark contrast
to the significant prejudice that EBRRD will suffer from the City’s erroneous
rejection of its Appeal. Under Rappleyea, the City should consider the late delivery
of the Appeal fees to be harmless error and extrinsic mistake, and must deem
EBRRD’s Appeal to be timely filed.

Accordingly, based on the plain language of the Oakland Planning Code,
EBRRD substantially complied with the Code requirements to file its Appeal with
the Planning Department.38 The Planning Director’s decision to reject EBRRD’s
March 3, 2020 delivery of duplicate hard copies of the Appeal documents and the
Appeal filing fees constituted error and an abuse of discretion.

C. The City Should Provide Relief Consistent with CCP 473.

The City has not promulgated standards for evaluating staff or Director
decisions to reject a filing and dismiss an appeal of a planning decision on
procedural grounds. However, the California courts have provided guidance at CCP
473. CCP 473, subdivision (b) provides that “[t]he court may, upon any terms as
may be just, relieve a party or his or her legal representative from a judgment,
dismissal, order, or other proceeding taken against him or her through his or her
mistake, inadvertence, surprise, or excusable neglect.” The City should evaluate the
decision of its Director and staff under this guidance.

i. Standard under CCP 473

The California Supreme Court articulated the rule for interpreting CCP 473
in Elston v. City of Turlock (1985) 38 Cal.3d 227 (“Elston”) 39 and Zamora v.
Clayborn Contracting Group, Inc. (2002) 28 Cal.4th 249 (“Zamora”). In both cases,
the Court found excusable mistake and granted relief from default or dismissal.

38 See e.g. Davis v. Allstate Ins. Co. (1989) 217 Cal. App. 3d 1229, 1231 (service of summons and
complaint not invalid because of defects that do not impair timely notice to defendant).

39 Superseded by statute on other grounds.
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Under Zamora, Elston and following cases in the CEQA and land use context,
the courts found excusable mistake where: 1) the mistake was “reasonable,” defined
as a mistake that anyone could make, even when exercising due care; 2) the
attorney was diligent by within the CCP 473 timeline; and 3) there was no prejudice
to the opposing party or to their case. Excusable mistake was found even where
third parties (including staff under the direction and supervision of the attorney)
made the error, because staff failed to follow explicit instructions or office
procedures.

In Zamora, the attorney’s legal assistant inserted a typographical error into a
settlement offer. The attorney had given the legal assistant instructions by phone
and authorized his assistant to send out the documents on his behalf, but did not
review them. As a result of the error, the offer stated that Zamora was to pay
Clayborn, although what had been previously agreed to was that Clayborn was to
pay Zamora.40

In analyzing the first factor, “whether the attorney's mistake or inadvertence
was excusable, the court inquires whether a reasonably prudent person under the
same or similar circumstances might have made the same error.”4! The Court then
stated that the moving party must be “diligent,” which the Court defined as seeking
relief within CCP 473’s statutory timeline. The Court also considered “if no
prejudice to the opposing party will ensue.”42

The Court concluded that the error was excusable because it was “a clerical
or ministerial mistake that could have been made by anybody. While counsel's
failure to review the document before sending it out was imprudent, we cannot say
that his imprudence rendered the mistake inexcusable under the circumstances.”43

That the mistake had been made by a staff member (third party) was not a
bar to granting relief. “Indeed, appellate courts have routinely affirmed orders
vacating judgments based on analogous mistakes made by an attorney or his or her

staff.’44

40 Zamora, supra, 28 Cal.4th at p. 253.

41 Id. at p. 258, internal citations and quotations omitted.

42 Id. at pp. 258-259.

4 Id. at p. 259.

44 Jbid. and citing Romadka v. Hoge (1991) 232 Cal.App.3d 1231 (attorney mistakenly checked box
for “with prejudice” instead of “without prejudice”); Bergloff v. Reynolds (1960) 181 Cal.App.2d 349,
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Elston concerned a personal injury suit by private litigant against a city,
where an attorney failed to answer a set of admissions. The attorney’s excuse was
that he was not aware of the request for admissions, as the office had recently
become short-staffed and so the admissions had been misplaced. The city moved to
have all the allegations deemed admitted. In granting relief to Elston, the Court
analyzed the facts under the three-factor test stated above. The Court also stated
that CCP 473 “is often applied liberally” where the party is diligent and the
opposing party will not suffer prejudice; moreover, “the law strongly favors trial and
disposition on the merits, any doubts in applying section 473 must be resolved in
favor of the party seeking relief from default.”45

ii. CCP 473 applied to CEQA and Land Use Cases

The standard set by the Court has been applied in the CEQA and land use
context. These cases strengthen the presumption that relief should be granted here,
as CEQA cases involve the health, safety and welfare of the entire community.

In McCormick v. Board of Superuvisors (1988) 198 Cal.App.3d 352
(“McCormick”), the petitioner filed a claim under CEQA. Although the petitioner
failed to file the required request for a hearing within CEQA’s statutory deadline,
the court granted relief from dismissal. The court stated the basic rule above, and
also based its finding on the public policy underlying CEQA claims, stating “we
cannot overlook the fact that the proceeding below involves not merely a dispute
between private litigants. CEQA proceedings concern the whole community and
involve the health, welfare and safety of the public at large. ... The forfeiture of a
hearing on the merits deprives not only the petitioners, but all citizens, of judicial
resolution of the controversy concerning the project and its effects on those who live
and work in the community.46

In Comunidad en Accion v. Los Angeles City Council (2013) 219 Cal.App.4th
1116 (“Comunidad”), the petitioner also failed to timely file a notice requesting a
hearing under CEQA and sought relief under CCP 473. The Court overturned the

358-359 (associate misinterpreted instructions and gave wrong information at a hearing); Alderman
v. Jacobs (1954) 128 Cal.App.2d 273, 275—276 (secretary lost document).

46 Elston, supra, 38 Cal.3d 227, 233, internal citations omitted.

46 McCormick, supra, 198 Cal.App.3d at p. 362 and citing Emmington v. Solano County
Redevelopment Agency (1987) 195 Cal.App.3d 491, 503 and Concerned Citizens of Costa Mesa, Inc. v.
32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 936, 231, internal quotations omitted, emphasis

added.
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dismissal. The petitioner’s excuse was that he simply failed to calendar the
deadline, and the error was compounded by being distracted and out of town due to
a family emergency.

The court reiterated the test under CCP 473 and stated that it “cannot be
disputed that Comunidad’s counsel was diligent in prosecuting this case and the
motion for relief was filed a week after the hearing request, well within a
reasonable time. Nor can it reasonably be argued respondents would have suffered
prejudice from Comunidad's one-week delay in requesting a hearing as respondents
successfully sought extensions to prepare the administrative record, which was not
ready at the time Comunidad requested a hearing.”47

The Comunidad court also reconciled competing public policies under CEQA
and CCP 473: “the strong preference for a trial on the merits and the policy favoring
expeditious review of CEQA challenges.”¥8 Notwithstanding CEQA’s policy favoring
expedited review, CEQA does not bar relief under CCP 473.49

A holding in recent case arising in Oakland, where the court found that relief
was not appropriate under CCP 473, is distinguishable. In McClain v. Kissler (2019)
39 Cal.App.5th 399 (“McClain”), the Second District Court of Appeals found against
the moving party under CCP 473, but in very different circumstances than here. In
MecClain, the defendant, Kissler, failed to answer the complaint despite a Minute
Order from the court ordering her to comply. The court found that the trial court did
not abuse its discretion in denying relief where the trial court, whose duty it is to
weigh evidence, found that Kissler’s error was “knowing and deliberate” and her
assertion that she misunderstood the court’s Minute Order was not “credible.”50

Here, EBRRD has submitted three signed declarations, attesting to the same
basic facts, supporting the assertation that our claims here are credible. Nor did
EBRRD knowingly or deliberately ignore the City’s instructions to file by 4:00 pm.
The opposite is true. EBRRD acted with good-faith to comply, as particularly
evidenced by counsel’s emails to Mr. Vollmann, asking instructions on what
documents needed to be printed and subsequent attempt refile the Appeal.

47 Comunidad, supra, 219 Cal.App.4th at p. 1133.
48 Id. at pp. 1131-1132.
49 Thid.

50 McClain, supra, 39 Cal.App.5th at pp. 404-405, 417-418.
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iii. = The City should provide relief consistent with CCP 473.

Applying these standards here, any mistake by EBRRD’s courier in
delivering the Appeal documents to the Planning Department after 4:00 pm on
March 2, 2020 was excusable, because any reasonable person would have relied on
the statements of its legal courier service stating that the Appeal was in process for
timely deliver, consistent with EBRRD’s express instructions: EBRRD’s counsel had
informed County Legal of the filing deadline; EBRRD’s counsel was informed
repeatedly by County Legal that there were no issues or concerns with the delivery;
and EBRRD was told that the Appeal and related documents were out for delivery
at 3:30 pm. Any reasonable person would rely on these representations, made by a
professional legal courier service. As the courts have found, when staff fail to follow
express instructions, an ensuing mistake can be deemed “excusable.”

EBRRD was also diligent in seeking relief in several ways. First, EBRRD has
diligently represented itself and its members in all stages of the administrative
proceeding below, by filing a comment letter and multiple requests for documents
under the Public Records Act. EBRRD was diligent in correcting its mistake by
instructing its courier to promptly re-deliver the Appeal the next morning, as soon
as the Planning Department’s office reopened. EBRRD has been further diligent,
by filing this appeal within 10 days of the City’s rejection.

The City has not alleged, nor could it, that it has suffered any prejudice by
the untimely filing of the CEQA Appeal, for several reasons. First, the Zoning
Manager opened EBRRD’s email at 3:30, before the deadline. Second, Mr. Vollmann
was in communication with EBRRD starting that morning, and so was aware that
EBRRD was filing the CEQA Appeal; thus, the City cannot claim that it was
surprised that an Appeal was filed.

Third, the CEQA Appeal reiterates all of our previous arguments that were
made below, because appeals from these approvals are not de novo. This is even a
stronger set of facts that under Elston, where the opposing party would not know
what the other party may admit or deny. Fourth, per the Oakland Planning and
Municipal Codes, appeal hearings for these approvals are noticed seventeen days
prior to the hearing. In other matters, the City has taken months to schedule an
appeal. In this context, the passage of a few hours can hardly be taken as
prejudicial.
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Finally, a relief from dismissal of the appeal here is consistent with the
court’s liberal interpretation of CCP 473, in favor of moving party, so that cases can
be tried on their merits, rather than resolved based on non-prejudicial procedural
errors. This is particularly true, in CEQA disputes as here, where the moving party
acts to protect the health, safety and welfare of entire community.

D. Extrinsic Mistake

EBRRD would also be entitled to relief under the equitable remedy of
“extrinsic mistake, “a term broadly applied when circumstances extrinsic to the
litigation have unfairly cost a party a hearing on the merits.”51

In Rappleyea v. Campbell (1994) 8 Cal.4th 975 (“Rappleyea”), the California
Supreme Court overturned a default judgement, and granted equitable relief under
the doctrine of extrinsic mistake. The test set forth by the Court is if the party can
show: 1) a mistake was made that led to unintended consequences; 2) that the case
has merit; and 3) the moving party showed diligence in correcting the mistake,
which is intertwined with an inquiry as to whether the other party would be
prejudiced. This is consistent with judicial policy which favors cases being resolved
on their merits.52 The Court noted that this a separate basis for relief, independent
of CCP 473.53

In Rappleyea the clerk's office had misadvised defendants' informal counsel
as to the correct filing fee. The clerk's error led to a default judgment against
defendants of over $200,000.54

The first element of the extrinsic mistake doctrine was satisfied because the
clerk never intended for a default to occur when he committed a “ministerial action”
and provided the wrong information.55

Second, the court found that the case had merit. “Moreover, the answer did
deny, admit, or otherwise respond to the allegations. And the Arizona lawyer who
informally aided defendants declared under oath that he believed these Defendants

51 Rappleyea, supra, 8 Cal.4th at p. 981.

52 Id. at pp. 981-982.

53 Id. at p.986 (noting that the moving part did not file for relief within CCP 473’s statutory deadline,
so relief under that statute was not available).

54 Id. at p. 978.

55 Id. at p. 983.
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have a very good (and certainly a justiciable) defense to the Plaintiff's claim. On the
combined strength of these facts, we believe defendants have sufficiently shown
merit.”56

The third element, a showing of diligence, is intertwined with prejudice. “If
heightened prejudice strengthens the burden of proving diligence, so must reduced
prejudice weaken it. Under that view, and given this record, we believe defendants
have sufficiently shown diligence.”” For example, opposing counsel repeatedly told
the moving party that he would stipulate to allow the moving party to file.58

Here, as with the clerk’s error, the mistake was a ministerial error made by a
third party. Second, EBRRD can show merit, as our CEQA Appeal properly alleged
that the City abused its discretion and failed to support its findings with
substantial evidence. Third, the City cannot demonstrate prejudice, as discussed
above.

III. CONCLUSION

The Planning Director’s decision to reject EBRRD’s Appeal as untimely was
an abuse of discretion and in error. The Planning Commission should vacate this
decision, and direct Planning Department staff to accept the Appeal, so that this
matter may be heard by the Planning Commission and evaluated on its merits.

Sincerely,

Adld?

Sara Dudley

SFD:1j1

56 Ibid., internal citations and quotations omitted.
57 Id. at pp. 978-979.
58 Id. at pp. 983-984.
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From: Sara F. Dudley
Sent: Tuesday, January 7, 2020 4:02 PM
To: Christina Caro
Subject: FW: Comments - 88 Grand Avenue Project (4782)

From: Vollmann, Peterson <PVollmann@oaklandca.gov>

Sent: Tuesday, January 7, 2020 4:00 PM

To: Lorrie J. LeLe <ljlele@adamsbroadwell.com>; rmerkamp@oakland.ca.gov; Mulry, Brian
<BMulry@oaklandcityattorney.org>

Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>

Subject: RE: Comments - 88 Grand Avenue Project (4782)

Yes, | received it.

Peterson Z. Vollmann | Planner IV | City of Oakland | Bureau of Planning | 250 Frank H. Ogawa, Suite 2114 |Oakland,
CA 94612 | Phone: (510)238-6167 | Fax: (510)238-4730 | Email: pvollmann@oaklandca.gov | Website:
https://www.oaklandca.gov/

From: Lorrie J. LeLe [mailto:ljlele @adamsbroadwell.com]
Sent: Tuesday, January 7, 2020 3:54 PM

To: rmerkamp @oakland.ca.gov; Vollmann, Peterson <PVollmann@oaklandca.gov>; Mulry, Brian

<BMulry@oaklandcityattorney.org>

Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>
Subject: RE: Comments - 88 Grand Avenue Project (4782)

[EXTERNAL] This email originated outside of the City of Oakland. Please do not click links or open
attachments unless you recognize the sender and expect the message.

Following up to make sure you received our comments from yesterday by email.

Thank you,

Larwiie LeLe

Legal Assistant

Adams Broadwell Joseph & Cardozo

520 Capitol Mall, Suite 350

Sacramento, CA 95814

ljlele@adamsbroadwell.com | Phone: 916. 444.6201 Ext.10 | Fax: 916.444.62009 |

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you are
not the intended recipient, please contact the send and delete all copies.



From: Lorrie J. LeLe

Sent: Monday, January 6, 2020 2:37 PM

To: rmerkamp@oakland.ca.gov; pvollmann@oaklandca.gov; bmulry@oaklandcityattorney.org
Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>

Subject: Comments - 88 Grand Avenue Project (4782)

Please find attached Comments submitted on behalf of Oakland Residents for Responsible Development regarding the
88 Grand Avenue Project (PLN 18-406). The original will be hand-delivered today.

If you have any questions, please contact Sara Dudley directly.

Thank you,

Lawie LeLe

Legal Assistant

Adams Broadwell Joseph & Cardozo

520 Capitol Mall, Suite 350

Sacramento, CA 95814

ljlele@adamsbroadwell.com | Phone: 916. 444.6201 Ext. 10 | Fax: 916.444.62009 |

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you are
not the intended recipient, please contact the send and delete all copies.



EXHIBIT 1



O o0 3 N U B~ W

N N NN NN N NN e o ke e e et e

DECLARATION OF SARA F. DUDLEY
L, Sara F. Dudley, hereby declare:

1. Tam an attorney at law, duly admitted to practice before all courts of the State of California
and am an attorney at the law firm of Adams Broadwell Joseph & Cardozo, attorneys representing
East Bay Residents for Responsible Development (“EBRRD”), also known as Oakland Residents
for Responsible Development, in the matter of the 88 Grand Avenue development project, PLN 18-
406 (“Project”). I have personal knowledge of the information contained herein, and if called to
testify, I could and would do so as set forth herein.

2. On February 20, 2020, the City Planning and Building Department issued its Letter of
Decision approving the Project, including a Minor Conditional Use Permit (“Minor CUP”),
Tentative Parcel Map (“TPM”), Design Review (“DR”), and a CEQA Checklist / Addendum for
the Project asserting exemptions under the California Environmental Quality Act (“CEQA™)
(collectively, “Project Approvals™). The Letter of Decision stated that appeals of the Project
Approvals “must be filed by no later than ten (10) calendar days from the date of this letter, by 4:00
pm on March 2, 2020.” The Letter of Decision further explained that appeals were required to be
“on a form provided by the Planning and Zoning Division of the Community and Economic
Development Agency” and “submitted to the same” at the City’s Planning and Zoning Division, to
the attention of “Peterson Vollmann, Planner IV.” A true and correct copy of the Letter of
Decision is attached hereto as Exhibit A.

3. Iprepared EBRRD’s appeal of the Planning Director’s decision approving the Project
(“Appeal”). Documents that I prepared in support of the Appeal included the Appeal form
provided by the City’s Planning and Zoning Division, an Appeal cover letter setting forth the legal
and factual basis for the Appeal, and supporting evidence and attachments. While preparing the
Appeal, I noted that the Oakland Planning Code does not state whether written appeals of Planning
Director decisions shall be submitted in hard copy or electronically. See e.g. OPC, Sections
17.134.060 (minor use permits), 17.158.210 (CEQA), 17.136.080 (design review); OMC, Section

16.04.100 (tentative parcel map).

SARA F. DUDLEY DECLARATION
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4. On March 2, 2020, at approximately 10:16 am, while I was finalizing the Appeal
documents for submission to the City, I emailed Mr. Peterson Vollmann, the City Planner assigned
to this matter. My email asked whether the City would accept attachments and exhibits to the
Appeal on a CD or flash drive, or whether the City required attachments to be provided in printed
form. Mr. Vollmann replied to my email with an email which stated: “Typically we get everything
in a hard copy so we can reproduce it for the Planning Commission exactly as filed,” and “we also
like to have everything including the appeal application on a thumb drive/CD as well so we can
upload the electronic version.” With regards to electronic links to documents in support of the
Appeal, Mr. Vollmann clarified that paper copies were required “fi]f you want the content in the
links printed into the packet that goes to the Planning Commission.” Otherwise, the email stated
that appeal documents “will be provided with the link citation as submitted with your appeal.” Mr.
Vollmann’s email did not state that appeal documents were required to be filed in hard copy. A
true and correct copy of the email exchange is attached hereto as Exhibit B (emphasis added).

5. Following my email exchange with Mr. Vollmann, I finalized the Appeal documents in
electronic form, including the required City Appeal Form, our supporting Appeal letter, exhibits,
and attachments. I also made arrangements to have a hard copy of the Appeal delivered to the
address provided on the Letter of Decision (the Planning and Building Department, at 250 Frank H.
Ogawa Plaza, Suite 2114, Oakland) that same day, along with the check for Appeal filing fees.

6. On March 2, 2020, at approximately 12:42 p.m., I emailed my firm’s legal filing and
process service, County Legal. We regularly use County Legal to file court documents and to
deliver administrative documents to the City of Oakland. A true and correct copy of my email,
without attachments, is attached hereto as Exhibit C. In my email, I asked County Legal to print
the Appeal Form and various attachments to the Appeal, and to write a check for Appeal filing
fees. The email stated, “Please note that it must be delivered by 4pm. Call me directly if you have
any issues.” (Exhibit B, first emphasis added, second emphasis in original).

7. On March 2, 2020, between approximately 12:49 pm and 1:51 pm, I had a further email

exchange with County Legal, in which I provided the remainder of the Appeal documents for

SARA F. DUDLEY DECLARATION
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printing and confirmed the delivery cutoff of 4:00 pm. A true and correct copy of this email
exchange is attached hereto as Exhibit D. At approximately 3:00 pm on March 2, 2020, I
telephoned Mr. Jacques at County Legal. I asked him about the status of the hard copy delivery to
Mr. Vollmann’s office. Mr. Jacques stated that the documents were being printed at County
Legal’s Oakland office and that “everything was fine.”

8. At approximately 3:30 pm on March 2, 2020, I telephoned Mr. Jacques for an update on the
delivery. Mr. Jacques stated that the runner had left their Oakland office to deliver the documents.
I did not receive any further communications from County Legal before 4:00 pm.

9. At approximately 3:32 pm on March 2, 2020, I instructed my firm’s legal assistant, Ms.
Lorrie J. LeLe, to submit the EBRRD Appeal documents electronically to Mr. Vollmann and other
City officials and staff. Ms. LeLe’s submission email was addressed to Mr. Vollmann, all
members of the Planning Commission, Ms. Catherine Payne (Acting Development Planning
Manager), Mr. William Gilchrist (Director of City Planning), and Mr. Robert Merkamp (Zoning
Manager). The documents submitted electronically by Ms. LeLe included the following
documents I had prepared in support of EBRRD’s Appeal: “1. Cover letter; 2. Appeal Form; 3.
Appeal letter; 4. Exhibits A through E and their attachments.” Ms. LeLe’s email stated that the
Planning and Building Department would also receive a hard copy delivery of the attached
documents that day, a check for $1622.57, and additional “Supporting Documents” which had not
been attached to Ms. LeLe’s email due to large file size. A true and correct copy of Ms. LeLe’s
email, without its attachments, is attached hereto as Exhibit E.

10. At the time Ms. LeLe emailed the Appeal documents to Mr. Vollmann, it was my belief
that a hard copy of the entire Appeal package, including the Appeal check and Supporting
Documents, had been printed and was in the process of being delivered to Mr. Vollmann’s office.

11. Mr. Merkamp opened Ms. Lele’s email at approximately 3:40 pm, indicating that the City
had received Ms. LeLe’s electronic submission of the Appeal. A true and correct copy of Mr.

Merkamp’s email receipt notification is attached hereto as Exhibit F.
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12. At approximately 4:15 pm on March 2, 2020, I called County Legal’s main office directly,
to confirm that the hard copy of the Appeal had been delivered. The dispatcher informed me that
she was “waiting to hear from the runner.”

13. At approximately 5:25 pm on March 2, 2020, Mr. Jacques of County Legal telephoned me.
He stated that the documents had not been delivered to Mr. Vollmann’s office. He told me that the
City office was closed when their runner arrived. I instructed Mr. Jacques to have the runner return
to Mr. Vollmann’s office at 8:00 am the next morning to deliver the documents.

14. At approximately 6:30 pm on March 2, 2020, I spoke to Mr. Jacques again by telephone.
He informed me that the runner had arrived at Mr. Vollmann’s office that day at 4:50 pm. He said
he did not know why the runner attempted delivery after 4pm.

15. I emailed and spoke to Mr. Jacques by telephone again between approximately 6:30 and
6:50 pm on March 2, 2020, to confirm that County Legal would hand-deliver the documents,
including the check for the filing fees, the next morning at 8:00 am, to ensure that the Appeal
package was delivered as soon as Mr. Vollmann’s office reopened. A true and correct copy of my
email is attached hereto as Exhibit G.

16. On March 3, 2020 at approximately 9:03 am, Mr. Vollmann emailed me to inform me that a
runner had attempted to file the Appeal and related documents that morning, and that the City had
rejected this filing as untimely. A true and correct copy of Mr. Vollmann’s email is attached hereto
as Exhibit H.

17. On March 3, 2020, at approximately 9:30 am, I spoke with Mr. Jacques and asked him to
explain the circumstances from the March 2, 2020 hand delivery to the City. He stated that he
thought that County Legal could deliver the documents until 5pm on March 2, 2020. He stated that
he did not call the City Clerk’s office, check the City’s website, or have any other basis for this
belief. On the telephone call, Mr. Jacques also informed me that County Legal used another
service, Ace Attorney Service (“Ace”), to print and deliver the Appeal documents.

18. On March 3, 2020, at approximately 10:45 am, I spoke with Mr. Rodriguez of Ace, who

stated that Ace’s runner left Ace at 4:50 pm, and arrived at the City Clerk’s office right before
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Spm. Mr. Rodriguez stated that Mr. Jacques of County Legal gave him approval to deliver the
documents before 5:00 pm.

19. Mr. Rodriguez stated that Ace’s runner returned to the City Clerk’s office at the Oakland
Planning and Building Department at 8:20 am on March 3, 2020, for its second attempt to deliver
the Appeal documents. He stated that the filing was rejected by City staff upon arrival.

I declare under penalty of perjury under the laws of the State of California, that the

foregoing is true and correct.

Dated: March 11, 2020

ADAMS BROADWELL JOSEPH & CARDOZO

By:

Sara F. Dudley

SARA F. DUDLEY DECLARATION

4782-010j -5-




DUDLEY DECLARATION

EXHIBIT A



CITY OF OAKLAND

DALLI[:L BUILDING « 250 FRANK H..OGAWA PLAZA SUlTE 3315 « OAKLAND, CALIFORNIA 94612

Planmng and Building Department _ . ' B (510) 238-3941
Bureau of Planning ‘ ) ) S " FAX (510) 238-6538 -
' ' TDD (510) 238-3254
Sent via U.S. Mail - '
_ February 2.9, 2020
Fred Metzger / KTGY

1814 Franklin Street, Sulte 400
Oakland, CA 94612

RE: Case Flle No. PLN18-406, “88” Grand Avenue (008 0656 004-00 & 008—0656 001 00)

~ Dear Appllcant

 Your anplication as described below, has been APPROVED for the reasons stated in’ Attachment A, which contains the
ﬁndmgs required to support this decision. Attachment B contains the Conditions of Approval for the project. This decnslonv

is effective ten (10) days after the date of this letter unless appealed as explalned below.

The followmg table summarizes the proposed pro;ect

Proposal:* To develop a new 35 story residential building containing 275 dwelling units
above ground level retail. The pr oposal includes the Transfer of -
‘Development Rights from the property at 2250 Broadway, which contains an
existing office building, to the “88" Grand Avenue tower site. The proposal
.will be taking advantage of the affordable housing density bonus by
including 5% very low income units (12 units) and requesting a concession
for parking and a development waiver for height.
Planning Permits Required: Regular Design Review for new construction, Minor Conditional Use Peumt
. S for Transfer of Development Rights, and a Tentative parcel map to merge
and re-subdivide two lots, including one that will include new
~ condominiums for the new construction (TPM10922).
General Plan: = Central Business District
Zoning: D-BV.-2
Environmental Determination: A detailed CEQA Analys1s was plepared for this project which concluded that
the proposed project satisfies each of the following CEQA Guidelines sections:
15183 - Projects consistent with a community plan, general plan, or zoning;
15183.3 - Streamlining for in-fill projects; and/or
15164 — Addendum to the 2014 certified Broadway Valdez District Specific
Plan EIR;
Each of which provides a separate and mdependent basis for CEQA
: compliance.
Historic Status: Non-historic property

~ City Council District: 3

If you, or any interested party, seeks to. challenge this dec131on an appeal must be filed by no later than:ten (10)
~ calendar. days from. the.date of. this. lettel,,by 4: 00 pm.on March ., @ » 2020.. An appeal .shall be.on.a form provided by -
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the Planning and Zonmg Division of the’ Commumty and Economic Development Agency, and submltted to the same at
. 250 Frank H. Ogawa Plaza, Suite 2114, to. the attention of Peterson Vollmann, Planner IV. The appeal shall state
- specifically wherein it .is claimed there was error or abuse of discretion by the Zonmg Manager or wherein his/her
decision is not supported by substantial evidence and must include payment of $1622.57 in accordance with the City of
- Oakland Master Fee Schedule. Failure to timely appeal will preclude you, or any interested party, from challenging the

City’s decision in court. The appeal itself must raise each and every issue that is contested, along with all the arguments
“and evidence in the record which supports the bas1s of the appeal; failure to do so may preclude 'you, or any interested

party, from raising such issues during the. appeal and/or in court. However, the appeal will be limited to issues and/or
- evidence presented to the Zoning Manager prior to the close of the previously noticed publ1c comment period on the
mattel » ’

If you have any questions, please contact the case planner Peterson Vollmann, Planner IV at (510) 238-6167 or
' pvollmann@oaklandca gov, however, this does not substltute for filing of an appeal as descnbed above

Very Truly Yours, :
CATHERINE PAYNE o :
Acting Development Planning Manage1

Attachments:
Al Fmdmgs A '
B. Conditions of Approval, mcludmg Standard Condltlons of Applovals v '
C. Standard Conditions of Approval/Mitigation Monitoring and Reporting Program (SCAMMRP) _

CC:  Adains Broadwell Joseph & Cardozo
Atti: Janet Laurain
601 Gateway Blvd., Suite 1000 -
So. San Francisco, CA 94080
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ATTACHMENT A: FINDINGS -

This proposal meets all the required Design Review Criteria (Section 17.136.050) and Conditional Use Permit Criteria
- (Sections 17.134.050 & 17.106.050) as set forth below and which are required to approve your application. This pnoposal
. does not contain characteristics that require denial pursvant to the Tentative Map Findings (Section 16.08.030) and is
consistent with the Lot Design Standards (Section 16.24.040) of the Oakland Subdivision Regulations. Requlred fi ndmgs
are shown in beld type; reasons your pxoposal satisfies them are shown in'normal type

17.136.050(A

7 RESI])ENTIAL DESIGN REVIEW CRITERIA'

1. The proposed design will create a building or set of bunldmgs that are well related to the surroundmg area in
-thelr settmg, scale, bulk, helght materials, and textures

The proposed project is located at the northeast corner of Grand Avenue and Webster Street at the northern end of

- Downtown Oakland. The surrounding area contains a mix of high density mid-rise and high-rise structures containing
residential, office and mixed use buildings ranging in height from 80 to 400 feet, which all contain various
architectural styles and exterior finishes. The hlgh-rlse structures in the surrounding area vary. in exterior treatments
from largely glass curtain wall exteriors, to-a mix of masonry and punched window recesses to metal panel and glass
exterior wall systems. The desirable character at the stréet level along Grand Avenue is the tall ground floor heights
with active ground floor uses that make for an inviting pedestrian atmosphere. The proposed tower at 88 Grand will
include a double height ground floor with ground floor commercial and residential lobby facilities that will activate -

* the pedestrian realm along Grand Avenue. All measures have been made to move non-active uses off the Grand
Avenue frontage by moving loading and utility facilities to Webster Street and off an internal dri iveway, with only a
minimal presence of the utility room on Grand Avenue, which will be non-visible and contain a wall with proposed
public art installations and/or architectural finishes to enhance the visual aesthetic. The proposed tower will be
cladded in a mix of metal panel, clear glazing, and spandrel glass which will relate to other towers within the area.

- The northern fagade, which is located in close proximity to the northern property line is limited to the amount of
openings, but will contain spandrel glass and metal’ paneling to screen out the largely solid structural wall system
required by the Building Code for the portions of the building above approximately 220 feet. The elevations below
this will be limited only to pre-cast and metal panels that will create a visual pattern as the northern adjacent lot has
had plans for an addxtlonal tower that will eventually block the lower portlons of this building elevatlon

2, The proposed design w1ll protect, p,reserve, or enhance desirable nelghborhood characteristics
The ploposed design will enhance the desirable nelghbmhood characterlstlcs by ﬁlllng in an underdeve]oped site that
is currently used as an auto fee parking lot with a new ixed use residential tower that creates an active ground floor
~ environment at the pedestrian level, as well as provide for a dense residential environment in close pr oximity to
downtown jobs, commercial uses 1nclud1ng restaurants and retail, local and regional t1 ansit and open space.
3. The proposed desngn will be sensitive to the topography and landscape
The pl’O_]eCt site is flat and void of any landscapmg

4. If S|tuated ona hl“ the desngn and massmg of the proposcd bu1ldmg relates to the grade of the hill. .

‘The project site is not located on a hl“
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5 ‘The proposed deéig’n conforms in all significant respects with the Oakland General Plan and with any
. applicable design review guidelines or criteria, district plan or development control map which has been
-adopted by the Planmng Commission or City Councll

The project site is located within the Broadway Valdez District Specific Plan Area. The Broadway Valdez DlStl‘lCt '
Specific Plan provides a vision and planning framework for future growth and development in the approximately95

“acre area along Oakland’s Broadway corridor between Grand Avenue and 1-580. The Specific Plan, which has been
developed with a thorough analysis of the area’s economic and environmental conditions and input from City

. decision- makels, landowners, developers, real estate expeits, and the community at large, provides a comprehensive
vision for the Plan Area along with goals, policies, and development regulations to guidé future public and private
actions relating to the area’s development. The Plan also serves as the mechanism for ensuring that future - .
development will be coordinated and occur in an orderly and well-planned manner. The proposed development is

" consistent with the Design Gu1delmes set fonth in the Broadway Valdez Specific Plan as well as the City’s Corridor
De31gn Guidelines. ' . :

The P10Jeet is consistent with the followmg Speclf' ¢ Plan goals and policies:

BVDSP-Pollcy LU-1, 3——Balance retail uses with a mix of residential, office, and service uses that complement and
support the economic viability of the commercial core, and contribute to the creation of a new *“24-hour”
nelghborhood with ar ound-the-clock vitality. ' : .

' BVDSP—Pohcy LU-2.1 - Establish the Broadway Valdez Distr ict as an attractlve pedestn ian and transit orlented
mixed use neighborhood with a.core of retail and complementaly commermal uses. .

'BVDSP-Pohcy LU-4, 1-—Encou|age the gradual transition of the Plan Area toward uses that will contribute to the
‘creation of a v1bnant pedestrian-or 1ented mixed-use dlst1 ict.

BVDSP-Policy LU-8. 1——P1 omote the development of the Valdez Triangle as a dynamic pedestrian-oriented retail
district within a mlxed -use setting that includes a complementary mix of retail, office, entertainment, and 1e51dent1a1
uses.

BVDSP-Policy LU-9.2—The intent is to promote a complementary mix of retail, ofﬁce,-enteltainment, and :
residential uses that creates a vibrant urban corridor that is active bothi day and night, and on weekdays and weekends. -

The Project is consistent with the above mentioned goals and policies by creating a new, mixed use development
located within the Broadway Valdez District Specific Plan to replace the existing surface parking lot. The pr oposal
will contain an active ground floor commercial presence with new retail space that will promote a vibrant, pedestrian- .
oriented environment for the frontage. The Project also will create high densxty, upper level 1e31dent1al uses that will -
be near tr: ansnt access and help to create a 24-hour neighborhood.

The proposed project is consistent with the Corridor Design Guidelines and constructing a new high density
residential building within a few blocks of the 19" Street BART station would be consistent with the Ceritral Business
District land use classification. The proposal is consistent with the following General Plan Land Use and
Transportation Element (LUTE) policies:

Policy D6.1 — Developmg Vacant Lots — Construction on vacant land or to replace surface pankmg lots should be
encour aged throughout the downtown, where possible. : :

Policy DlO - Encouragmg Housmg Housmg in the downtown should be encounaged asa v1tal component ofa 24- A
hour commumty



PLN18-406, “88” Grand Avenue ‘ » . » Page §
{

Policy D10. 2- Locatmg Housing — Housmg in the downtown should be encouraged in identifiable dlstrlcts within
walkmg distance of the 12! Street, 19" Street, City Center, and Lake Merritt BART stations to encourage transit use,
and in other locations where compatible with surrounding uses.

Policy N3 1 — Facilitating Housing Constluctlon Facilitating the construction of housmg umts should be considered
a high priority for the City of Oakland.-

Policy N3.2 — Encourage In-fill Development ~In order to facilitate the construction of needed housing units, in- ﬁll
development that is consistent w1th the Genelal Plan should take place thl oughout the City of Oakland.

SECTION 17.134.050 —CONDITIONAL USE PERMIT .FINDINGS'

1. That the locatlon, s1ze, design, and operating characteristics of the proposed development w1|l be compatlble with,
and will not adversely affect, the livability or appropriate development of abutting properties and the surrounding
neighborhood, with consideration to be given to harmony in scale, bulk, coverage, and density; to the availability

- of civic facilities and utilities; to harmful effect, if any upon desirable neighborhood character; to the generation of
traffic and -the capacity of surrounding_streets; and to any other relevant impact of the development, :

The location, size, design and operating characteristics of the proposed Project wxll be compatlble with, and will not
adversely affect, the llvablhty or appropriate development of abutting properties and the siiirounding neighborhood.
The proposed pro_]ect is consistent with scale, bulk, coverage and density requirements of the General Plan and
applicable zoning 1egulatlons, and proposed height, scale and bulk of the building is compatible with similar
structures in the immediate vicinity of the Project site. Several new multi-family residential developments of similar
_scale, bulk, coverage and density to the Project have been developed in the immediate vicinity of the project site in
recent years. The BVDSP EIR outlined the potential traffic impacts within the area through the anticipated growth
through the adopted plan, mitigations for improvements to intersections throughout the area were included, and each
© project is required to pay a fair shale tr afﬁc impact fee that will go towards these future 1mp10vements to addless
traffic concerns. '

- The proposal requires a » Conditional Use Permit for a Transfer of Development Rights from the propelty at 2250
Broadway to the tower site at 88 Grand Avenue. This transfer in density is appropriate given that the properties are
directly adjacent to one another and the 2250 Broadway site is currently built up with an office tower, and thus would
ot be left as an underdeveloped site due to the transfer. In addition, the resulting ovérall intensity for the subject
block bounded by Bloadway, Grand Avenue, Webster and 23™ Streets would be no greater than what would be
‘ allowed if developed ‘all at once under a single development proposal. :

2. That the location, demgn, and site planmng of the proposed development will provide a convement and functional
living, working, shopping, or civic environment, and will be as attractlve as the natur e of the use and its location
and settmg warrant.

The proposal will provide for a functional living environment that will be of a high-quality design with ample open
space and amenity spaces as well as being located in an area planned for development of the kind proposed by the
-PleeCt in very close proximity to downtown jobs and regional and local public transit.

3. That the ploposed development will enhance the successful operation of the surrounding area in its basic
community functlons, or will provide an essential service to the community or reglon

The development proposed by the Project will help to fulfill the vision of the BVDSP by developing a high density
residential development with active ground floors in close proximity to both the main shopping streets Broadway and
Valdez Street within the plan area to add to the pedestrian vibrancy of those streets, as well as being developed in close
proximity to downtown JObS and local and regional mass tr anspontatlon options. The pr OJect will also add needed housing
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stock and provide pedestrian friendly retail opportunities, thereby further enhancing the neighborhood’s basic community
function_s and providing an essential service to the community and region.

4, That the proposal conforms to all applicable desngn review crlterla set forth in the DESIGN REVIEW
PROCEDURE of Chapter 17.136 of the Oakland Plannlng Code

The proposed Project does conform to all applicable des1gn review criteria, as descrlbed in the Residential Design Review
Criteria findings above which are hereby incorporated by reférence.

5. That the proposal coleforms in all significant respects with the Oakland General Plan and with any other .
apphcable plan or development control map which has been adopted by the City Council. o

* The Plo_pect is consistent with the goals and pohcxes of the Oakland General Plan, mcludmg the Broadway Valdez A

District Specific plan, and with all applicable zoning controls, as mdlcated in the Findings in Sections 17.136.050.
above, hereby incorporated by reference. :

SECTION 17.106 050 - F]NDINGS FOR TRANSFER OF DEVELOPMENT RIGHTS

A That the appllcant has acquired development rlghts from the owners of abutting lots, restricting the number of
living units or the amount of floor area which may be developed thereon so long as the facilities proposed by
- the appllcant are in exnstence, . ,

The appllcant presently owns the entire project site (both 2250 Broadway and “88” Grand Avenue) The proposal will
retain the existing office building at 2250 Broadway while tlansfemng all of the allowed residential development
potential to the site at “88” Gland Avenue.

B. That the owners of all such abutting lots shall prepare and execute an agr eement approved as to form and
- legality by the City Attorney and filed with the Alameda County Recorder, incorporating such restriction;

Planning staff along with the City Attorriey’s Ofﬁce will review all final language of an agreement and deed -
restriction memorializing the Transfer of Development Rights and the restriction of future residential development on
“the 2250 Broadway site that w1ll be filed with the Alameda County Recorder’s Office.

C. That the resultant reductlon in potentlal number of living units or amount of floor area on the abutting lots is
~ sufficient in amount and is so located as to cause the net effect upon the surrounding neighborhood to be
substantially equivalent to that of the development which would be allowable atherwise.

The 2250 Broadway site is. culrently built up w1th an ofﬁce tower, and thus wou]d not be left as an undeldeveloped
site due to the transfer. In addition, the resulting overall intensity for the subject block bounded by Broadway, Grand
Avenue, Webster and 23 Streets would be no greater than what would be allowed if developed all at once under a
smgle development proposal.



PLN18-406, “88” Grand Avenue ' g ' » “ Page 7

16,08.030 - TENTATIVE MAP FINDINGS (Pursuant also to California Government Code §66474 (Chapter
4, Subdlv1s1on Map Act) '

_ The Advisory Agency shall deny approval of a tentative map, or a parcel map for which a tentatlve map was not
required, if it makes any of the following findings:

A. That the proposed map is not consistent with appllcable general and speclﬁc plans as speclﬁed in the State
.Governmeént Code Section 65451.

The proposal is consistent with the Central Business District General Plan designation and with the Broadway
Valdez District Specific Plan by creating a mixed-use development with active ground floor uses along the
important commercial street Grand Avenue. The Project is consistent with the goals and pohc1es of the Oakland
General Plan, including the Broadway Valdez District Specific plan, and with all applicable zoning controls, as
indicated in the Findings in Sections 17.136.050 above, hereby i incorpor ated by reference.

B. That the design or improvement of the proposed subdivision is not consistent w1th applicable general and
speclﬂc plans

“The proposal is consistent with the Central Business District Gene1 al Plan designation and with the Broadway
Valdez District Specific Plan by creating a mixed-use development with active ground floor uses along the
important commercial street Grand Avenue. The Project is consistent with the goals and policies of the Oakland

~ General Plan, including the Broadway Valdez District Specific plan, and with all applicable zoning controls, as

_indicated in the Findings in Sections 17. 136.050 above, hereby incorporated by reference.” '

~C. That the site is not physncally suitable for the type of development.

* The site s suitable for the pr oposed development as it is located close to public u’nlltles transit, and other civic
facilities, and fulfills the vision for the area as set forth in the Bloadway Valdez District Speclﬁc Plan.

D. That the site is not physically suitable for the proposed density of development.
The proposed densny is consistent w1th the General Plan and Specific Plan densny envisioned for the area.

.~ E. That the design of the subdivision or the proposed improvements are llkely to cause substantial
environmental damage or substantially and avondably mjure fish or wildlife or their habitat.

This site has been pr ev1ously developed and does not contain any wildlife habitat or waterways
F. That the design of the subdivision or type of impy ovements is llkely to cause serious public health problems ‘

There should be no adverse health effects. This is in a mixed usé development containing residential and retail uses ’
" located in the downtown area and it wnll introduce no new use classifications that are mcompat1b1e with the
_surrounding neighborhood.

G. That the design of the subdlvision or the type of improvements wrll conﬂlct with easements, acqurred by the
public at large, for access through or use of, property within the proposed subdivision. In this connection, '
the governing body may approve a map if it finds that alternate easements, for access or for use, will be .
_'provided, and that these will be substantially equivalent to ones previously acquired by the public. (This
subsection shall apply only to easements of record or to easements established by judgment of a court of
competent jurisdiction and no authority is hereby granted to a legislative body to determine that the public
at large has acquired easements for access through or use of property within the proposed subdlwsron )

" There are no easements on this property at present to allow the public access to anything.
H. That the design of the subdivision does not provide to the extent feasible, for future passive or natural
heating or cooling opportunities in the subdivision

The project could-to be set up for solar panels on the rooftop.



PLN18-406, “88” Grand Avenue | - | © Pages

- SECTION 16.24.040 — LOT DESIGN STANDARDS

A.

No lot shall be created w1thout frontage on a public street except lots treated in conJunctlon with approved
private access easements, :

The lots will have frontage on Broadway, Grand Avenue and Webster Street.

‘ The side hnes of lots shall run at right angles or radially to the street upon whlch the lot fronts, except

where 1mpractlcal by reason of unusual topography

“The side lot lines will run at genelally nght angles similar to the pattem of other side lot lmes along the block and
_in the nexghbon hood. 4 ,

AII é\pplicable requirements of ‘the zoning regulations shall be met.

The resuiting lots from the proposed lot line ad_]ustment will meet the minimum lot size requirements of the D-BV

o Zones

Lots shall be equal or larger in measure than the prevallent size of 'existing lots in the surrounding area.

The proposal would adjust lot lines between two existing large lots which both resultmg lots would be la1 ger than '
the minimum required-lot size and consistent w1th the pr evalent lot size in the area,

Lots shall be desngned in a manner to preserve and enhance natural out-croppmgs of rock, specxmen trees
or group of trees, creeks or other amenities. '

No such natural features exist on the site.
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CEQA COMPLIANCE FINDING

L Intloductlon These findings are made pursuant to the California Envir onmental Quahty Act (Pubhc
Resources Code section 21000 et seq.; “CEQA”) and the CEQA Guidelines (Cal. Code Regs. title 14, section
15000 et seq.; “CEQA Guidelines™) by the Zoning Manager i in connection with the environmental analysis of
the effects of implementation of the 88 Grand Avenue project, as more fully described elsewhere in this
Decision Letter and City Of Oakland (“City”)-prepared CEQA Analysis document entitled “88 Grand Avenue
Project CEQA Analysis” dated December 2019 (“CEQA Analysis”) (the “Project”). The City is the lead agency
- for purposes of compliance with the requirements of CEQA. These CEQA findings are attached and
incorporated by reference into each and every decision associated with apploval of the Pr Q]ect and are based on
substantlal evidence in the entire administrative record.

IL Adoption of BVDSP and Celtiﬁcation of BVDSP EIR: The City finds and determines that (a) the
Oakland 'City Council on June 17, 2014 adopted Resolution No. 85065 C.M.S. which adopted the Broadway
Valdez District Specific Plan (“BVDSP”), made appropriate CEQA findings based on substantial evidence
contained in the entire administrative record rélating to the BVDSP Environmental Impact Report (“EIR”),
mcludmg certification of the BVDSP EIR; and (b) the BVDSP satisfies the description of “Community Plan”
set out in Public Resources Code section 21083. 3(e) and in CEQA Guidelines section 15183-as well the
description of “Planning Level Document” set out in Public Resources Code section 21094.5 and in CEQA
Guidelines section 15183.3. The City Council, in adopting the BVDSP following a public hearing, approved as .
a part thereof Standard Conditions of Approval (“SCAs”) which constitute uniformly applied development
policies or standards (together with other City development regulations) and determined that the uniformly
applicable development policies or standards, together with the mitigation measures set out in the BVDSP EIR,
- would substantlally mltlgate the impacts of the BVDSP and future projects thereunder:

III. CEQA Analvsns Document The CEQA Analys1s and all of its ﬁndmgs, determmatlons and

“information is hereby incorporated by reference as if fully set forth herein. The CEQA Analysis concluded that
the Project satisfies each of the following CEQA provisions, qualifying the Project for two separate CEQA
statutory exemptions and that the CEQA Analysis constitutes an addendum to the BVDSP EIR as summarized
below and provides substantlal evidence to support the following ﬁndmgs , .

The City heleby finds that as set forth below and in the checklist attached as part of the CEQA _
Analysis, the Project is exempt from any additional CEQA Analysis under the “Community Plan Exemption” of
Public Resources Code section 21083.3 (CEQA Guidelines §15183) and/or the “Qualified Infill Exemption™
under Public Resources section 21094.5 (CEQA Guidelines §15183.3) and that the CEQA Analysis also
“constitutes an Addendum to the BVDSP EIR pursuant to Public Resources Code section 21 166 (CEQA -
Guidelines §15162) and that such Addendum determines that none of the three events requiring subsequent or
supplemental environmental analysis as stipulated in Public Resources Code section 21166 have occurred, thus
no.additional environmental analysis beyond the BVDSP EIR and the CEQA: Analysis is necessary. - The

" specific stafutory exemptions and the status of the CEQA Analy31s as an Addendum are dlscussed below in-
more detail.

A. Community Plan Exemntlon Public Resources Code Section 21083.3 ( CEOA Guidelines §15183): The
City finds and determines that, for the reasons set out below and in the CEQA Analysns the Community Plan -
Exemption applies to the P10Ject Therefore, no further environmental analysis is required because all of the

~ Project’s effects on the environment were adequately analyzed and mitigation measures provided in the BVDSP
EIR; there are no significant effects on the environment which are peculiar to the Project or to the parcel upon
which it is located not addressed and mitigated in the BVDSP EIR; and there is no new mfonmatlon showing
that any of the effects shall be more significant than descubed in the BVDSP EIR.
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As set out in detail in Attachment C to the CEQA Analysis, the City finds that, pursuant to CEQA

‘Guidelines section 15183 and Public Resources Code section 21083.3, the Project is consistent with the
development density established by the BVDSP and analyzed in the BVDSP EIR and that there are no
environmental effects of the Project peculiar to the Project or the Project Site which were not analyzed as
significant effects i the BVDSP EIR; nor are there potentially significant off-site impacts and cumulative
impacts not discussed in the BVDSP EIR,; nor are any of the previously identified significant effects which, as a
result of substantial information not known at the time of certification of the BVDSP EIR, are now determined
~ to present a more severe adverse impact than discussed in the BVDSP EIR. As such,-no further analysis of the -

envnonmental effects of the Project.is required. ;

: B. Qualified Infill Exemption; Public Resources Code Section 21094.5 (CEQA Guidelines

. §15183.3): The City finds and determines that, for the reasons set forth below and in the CEQA Analysis,.a

Qualified Infill Exemption applies to the Project and no further environmental analysis is required since all the

* Project’s effects on the environment were adequately analyzed and mitigation measures provided in the BVDSP
EIR; the Project will cause no new specific effects not addressed in the BVDSP EIR that are specific to the
Project or the Project Site; and there is no substantial new information showing that the advelse environmental

_effects of the Project are more SIgmﬁcant than described in the BVDSP EIR :

The City finds that, pursuant to CEQA Guidelines section 15183 3, the CEQA AnaIySJS contains in
Attachment D a written analysis consistent with Appendlx M to the CEQA Guidelines examining whether the
Project will cause any effects that require additional review under CEQA. The contents of Attachment D
" ‘documents that the Project is located in an urban area satisfying the requirements of CEQA Guidelines section

15183.3 and satisfies the applicablé performance standards set forth in Appendix M to the CEQA Guidelines. It -
also explains how the effects of the Project were analyzed in the BVDSP EIR; and indicates that the Project °
incorporates all applicable mitigation measures and SCAs from the BVDSP EIR. Attachment D also determines -
- that the Project will cause no new specific effects not analyzed in the BVDSP EIR; determines that there is no
substantial new information showirig that the adverse environmental effects of the Project are more significant
than described in the BVDSP EIR, determines that the Project will not cause new specific effects or more
significant effects, and documents how uniformly applicable development policies or standards (including,
without limitation, the SCAs) will mitigate environmental effects of the Project. Based upon the CEQA
Analysis and other substantial evidence in the record, the City finds and determines that no further
envnonmental analysis of the effects of the Project is required. A :

C. CEQA Analvs:s Constltutes an Addendum; Public Resources Code Section 21166 (CEQA
Guidelines §15164): The City finds and determines that the CEQA Analysis constitutes an Addéndum to the
BVDSP EIR and that no additional environmental analysis of the Project beyond that contained in the BVDSP
~ElRis necessary. The City further finds that no substantial changes are proposed in the Project that would

nequue major revisions to the BVDSP EIR because of new significant environmental effects or a substantial
increase in the severity of previously identified sngmﬁcant effects; no substantial changes occur with respect to
the circumstances under which the Project will be unidertaken which will require major revisions of the BVDSP
EIR due to the involvement of new significant environmental effects or a substantial increase in the severity of
- previously identified significant effects; and there is no new information of substantial importance not known
and which could not have been known with the exercise of reasonable diligerice as of the time of certification of
the BVDSP EIR showing that the Project will have one or more significant effects not discussed in the BVDSP
- EIR; significant effects previously examined will be substantially more severe than stiown in the BVDSP EIR,
mitigation measures or alternatives previously found not to be fea51ble would in fact be feasible and would
substantially reduce one or more significant effects of the Project; or mitigation measures or alternatives which
are considerably different from those analyzed in the BVDSP EIR would substantially reduce one or more
significant effects on the environment. .
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Based on these findings and determinations, the City further finds that no Subsequent or Supplemental
EIR or additional environmental analysis shall be required because of the Project. The City has considered the
CEQA Analysis along with the BVDSP EIR prior to making its decision on the Project and a discussion is set
out in the CEQA Analysis explaining the City’s decision not to prepare a Subsequent or Supplemental EIR
pmsuant to Guidelines sections 15162 and/or 15163.

v, Severability: The City finds that all three CEQA prov151ons discussed and detelmmed to be applicable
in Section III above are separately and independently applicable to‘the consideration of the Pr oject and should
any of the three be determined.not to be so applicable, such determinations shall have no effect on the validity of
i these ﬁndlngs and the approval of the Project on any of the othex grounds.

V. Incorpon ation by Reference of Statement of Overriding COHSIdel ations: The BVDSP EIR 1d4ent|ﬁed six
areas of environmental effects of the BVDSP that presented sngmﬁcant and unavoidable impacts.! The areas

- identified include the following: -

Aesthetzcs, Slzadow, and Wind ~ Slgmﬁcant and upavmdable impacts from new shadow on the '
Temple Sinai (Impact AES-4), new adverse wind conditions from structures 100-feet in height or *~
taller (Impact AES-5), and cumulative wind and shadow impacts from development in and around .
the plan area (Impact AES-6); '

Air Quality — Signiﬁcant and unavoideble impacts from construction emissions (Impact AIR-1),
~ operational emissions (Impact AIR-2), and construction and operational Toxic- Air Contaminants
(Impact AIR-4);

/ A
Cultural Resources — Significant and unavoidable impacts from destluctlon or alteration of l’llStOl ic.
resources (Impact CUL-1), and cumulative impacts to cultural resources from development in and
" ar ound the plan area (Impact CUL-S), :

v Greenhouse Gases and Climate Change Significant and unavondable lmpacts from the
-~ productlon of gleenhouse gas emxssmns (Impact GHG-1);

Nmse Slgmﬁcant and unavoidable impacts from traffic noise (Impact NOI-5); cumulatwe trafﬁc
noise from development in and around the plan area (Impact NOI- 6) and cumulatlve stationary -
noise sources (Impact NOI- -7 : :

_ Traffic and C'irculation - Significant and unavoidable impacts from project and cumulative traffic
generation in and around the plan area to studied intersections (Impacts TRANS-2, TRANS-6
through -10, TRANS-12 through -14, TRANS-17 through -22, TRANS-24, TRANS-26 through - . .
28), roadway segment degradation from development under the plan (TRANS 29) and previously
identified impacted intersections.

Because the Project may contribute to some significant and unavcidable impacts identified in the BVDSP EIR,
but a Subsequent and/or-Supplemental EIR-is not required in accordance with CEQA Guidelines sections 15162,
15163, 15164, 15183 and 15183.3, a Statement of Overriding Considerations is not legally required.
Nevertheless, in the interest of being conservative, the Statement of Overriding Consideration for the BVDSP
EIR, approved as Section XII of the CEQA Findings adopted by the City Council on Juné 17, 2104, via
Resolution No. 86065 C.M.S., is hereby mcorporated by reference as if fully set forth herein.

VIf these or'any othér findings inaccurately ldentlfy or fail to list a significant and unavmdable lmpact identified in the analysis, findings and conclusnons
of the BVDSP EIR or its administrative record as a whole, the ldenuf cation of that impact and any mltlgatlon measure or SCA required to be
lmplemented as part of ll\e Project is not affected
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ATTACHMENT B: CONDITIONS OF APPROVAL

The proposal is hereby approved subject to the followmg Conditions of Approval

Part 1: Standard Conditions of Approval
General Administrative Conditions

1. Approved Use

The project shall be constructed and operated in accordance w1th the authorized use as descrlbed
in the approved application materials, and the approved plans dated September 3, 2019, as
amended by the following conditions of -approval and mitigation measures, if apphcable '
(“Condltlons of Approval” or “Condijtions™).

2. Effectlve Date, Exmrmlw___g_mw :
This Approval shall become effective 1mmed1ate1y, unless the Approval is appealable in which
case the Approval shall become effective in ten calendar days unless an appeal is filed. Unless a
different termination date.is prescribed, this Approval shall expire two years froni the Approval

date, or from the date of the final decision in the event of an appeal, unless within such period all
~ necessary permits for construction or alteration have been issued, or the authorized activities have
commenced in the case of a permit not involving construction or alteration.. Upon written request
-and payment of appropriate fees submitted no later than the expiration date of this Approval, the
Director of City Planning or designee may grant a one-year extension of this date, with additional
extensions subject to approval by the approving body. Expiration of any necessary building
- permit or other construction-related permlt for this project may invalidate this Approval if said -
~ Approval has also expired. If litigation is filed challenging this Approval, or its implementation,
" then the time period stated above for obtalnmg necessary permits for construction or alteration
and/or commencement of authorized activities is automatically extended for the duration of the
htlgatlon

3. Compliance with Other Requlrements

The project applicant shall comply with all other applicable federal state, 1eglonal and local
laws/codes, requirements, regulations, and guidelines, including but not limited to those imposed
by the City’s Bureau of Building, Fire Marshal, and Public Works Department. Compliance with
other applicable requirements may require changes to the approved use and/or plans. These
changes shall be processed in accordance with the procedures contained in Condition #4. '

|
TN

4. Minor and Major Changes ' . , .

a. Minor changes to the approved project, plans, Conditions, facilities, or use may be approved -
administratively by the Director of City Planning,

b. Major changes to the approved project, plans, Conditions’ facilities, or use shall be reviewed

by the Director of City Planning to determine whether such changes require submittal and

approval of a revision to the. Approval by the original approvmg body or a new independent A



PLN18-406, “88” Grand Avenue . _ Page 13

permit/approval. Major revisions shall be reviewed in accoxdance with the procedures
required for the original permit/approval. A new independent permlt/approval shall be

“reviewed in accordance with the procedures required for the new pe1m1t/approval

5. Compliance with Conditions 'of Approval

a.

The project applicant and ‘property owher,-inchiding successors, (collectively referred to
hereafter as the “project applicant” or “applicant”) shall be respon31ble for compliance with

~ all the Conditions of Approval and any recommendations contained in-any submitted and

approved technical report at his/her sole cost and expense, sub_]ect to review and approval by
the City of Oakland. :

The City of Oakland reserves the right at any tlme durlng construction to require certification
by a licensed professional at the project applicant’s expense that the as-built. project conforms

to all applicable requirements, including but not limited to, approved maximum heights and”

minimum setbacks. Fajlure to construct the project in accordance with the Approval may
result in remedial reconstruction, permit revocation, permit modification, . stop work, permit
suspension, or other corrective action.

Violation of any term, Condition, or prOJect descrlptlon relating to the Approval is unlawful
prohibited, and a violation of the Oakland Municipal Code. The City of Oakland reserves the
right to initiate civil and/or criminal enforcement and/or abatement proceedmgs, or after
notice and public hearmg, to revoke the Approval or alter these Conditions if it is found that
there is wviolation of any of the Conditions or the provisions of the Planmng Code or
Municipal Code, or the project operates as or causes.a public nuisance. This provision is not

intended to, nor does it, limit in any manner whatsoever the ability of the City to take -

appropriate enforcement actions. The project applicant shall be responsible for paying fees in

| accordance with the City’s Master Fee Schedule for inspections conducted by the City or a

Clty-demgnated third-party to investigate alleged violations of the Approval or Conditions.

Signed Copy of th'e'ApnrovaI/COn’ditions

" A copy of the Approval letter and Conditions shall be signed by the project applicant, attached to
each set of pelmlt plans submitted to the appropriate City agency for the prOJect and made
avallable for review at the pl‘OjeCt job site at all tlmes '

Bllght/N uisances

The project site shall be kept in a blight/nuisance-free condition. Any existing bhght or nulsance
shall be abated within 60 days of approval, unless an earlier date is specified elsewhele

Indemmflcatlon L

a.

To the maximum extent permitted by law, the prOJeét applicant shall defend (with counsél

-acceptable to the City), indemnify, and hold harmless the City of Oakland, the Oakland City
Council, the Oakland Redevelopment Successor Agency, the Oakland City Planning

Commission, and their respective agents, officers, employees, and volunteers (hereafter
collectively called “City”) from any liability, damages, claim, judgment, loss (direct or
indirect), action, causes of action, or-proceeding (including legal costs, attorneys’ fees, expert -
witness or consultant fees, City Attorney or staff time, expenses or costs) (collectively called-

_ “Action”) against the City to attack, set aside, void or annul this Approval or implementation .
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10.

11.

12.

of this Approvél The City may elect, in its sole discretion to participate in the defense of said
Action and the pro;ect apphcant shall relmburse the C1ty for its reasonable legal costs and
- attorneys’ fees '

b. Within ten (10) calendar days of the City bemg served any Action as spemﬁed in subsection

* (a) above, the project applicant shall execute a Joint Defense Letter of Agreement with the

City, acceptable to the Office of the City Attorney, which memorializes the above obligations. -

These obligations and the Joint Defense Letter of Agreement shall survive termination,

. extinguishment, or invalidation of-the Approval. Failure to timely execute the Letter of

- Agreemerit does not relieve the project applicant of any of the obligations contained in this
Condition or other requirements or Conditions of Approval that may be imposed by the City.

‘Severability

The Approval would not have been granted but for the applicability and va11d1ty of each and

- every one of the specified Conditions, and if one or more of such Conditions is found to be

invalid by a court of competent Jurlsdlctlon this Approval would not have been granted without

‘requiring other valid Conditions cons1stent with ach1ev1ng the same purpose and 1ntent of such
_Approval : :

pecnal Inspector/lnspectlons, Indenendent Technlcal Rev1ew, Prolect Coordmatlon and
.Momtormg

The project apphcant may be required to cover the fuill costs of independent third-party technical '
review and City monitoring and - inspection, including without limitation, special

'1nspect0r(s)/1nspect1on(s) during times of extensive or specialized plan-check review or

constructiori, and inspections of potential violations of the Conditions ‘of Approval. The project

-applicant shall establish a deposit with the Bureau of Bulldmg, if directed by the Building

Official, Director of City Planning, or designee, prior to the issuance of a construction-related
permlt and on an ongoing as-needed basis. -

Publlc Improvements ' : L

The project applicant shall obtain all necessary permits/approvals, such as encroachment permits,
obstruction permits, curb/gutter/sidewalk permits, and public improvement (“p-job™) permits -
from the City for work in the public right-of-way, including but not limited to, streets, curbs,

‘gutters, sidewalks, utilities, and fire hydrants. Prior to any work in the public right-of-way, the

applicant shall submit plans for review and approval by the Bureau of Planning, the Bureau of
Building, and other City departments as required. Public improvements shall be- designed and

" installed to the satisfaction of the City..

Compliance Matrix -

The project applicant shall submit a Comphance Matrix, in both written and electronic f01m f01
review and approval by the Bureau of Planning and the Bureau of Building. that lists each
Condition of Approval (including each .mitigation measure if applicable) in a sortable
spreadsheet. The Compliance Matrix shall contain, at a'minimum, each required Condition of
Approval, when compliance with the Condition is required, and the status of compliancé with
each Condition. For multi-phased projects, the Compliance Matrix shall indicate which Condition

. applies to each phase. The prOJect appl1cant shall submit the initial Compliante Matrix prior to
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the issuance of the first construction-zelated permlt and shall submlt an updated matrix upon
request by the City. : :

%&MM

Prior to the issuance of the first constructlon-related permit the project applicant and his/her
general contractor shall submit a Construction Management Plan (CMP) for review and approval
by the Bureau of Planning, Bureau of Building, and other relevant City departments such as the
Fire Department and the Public Works Department as directed. The CMP shall contain measures.
to minimize potential construction impacts including measures to comply with all construction-

~related Conditions of Approval-(and mitigation measures if applicable) such as dust control,

construction emissions, hazardous materials, construction days/hours, construction traffic control,
waste reduction_ and recycling, stormwater pollution prevention, noise- control, complaint

* management, and .cultural resource management (see applicable Conditions below). The CMP - -

shall * provide project-specific information including descriptive = procedures,. approval
documentation, and drawings (such as a site logistics plan, fire safety plan, construction phasing
plan, proposed truck routes, traffic control plan, complaint management plan, construction worker
parking plan, and litter/debris clean-up plan) that specify how potential construction impacts will
be minimized and how each constructlon-related 1equ1rement will be satisﬁed throughout

) constructlon of the prOJect

14..

M&MMM&&MELMM&M.

(SCAMMRP) -

a. All mitigation measures 1dent1ﬁed in the 88 Grand Avenue CEQA Analys1s are 1ncluded in
the Standard Condition of Approval / Mitigation Monitoring and Reporting Program
(SCAMMRP) which i is included in these Conditions of Approval and are incorporated herein
by reference, as Attachment C, as Conditions of Approval of the project. The Standard
Conditions of ‘Approval identified in the 88 Grand Avenue CEQA Analysis. are also

- included in the SCAMMRP, and are, therefore, incorporated into these Conditions by
reference but are not repeated in these Conditions. To the extent that there is any
inconsistency between the SCAMMRP and these Conditions, the more restrictive Conditions
shall govern. In the event a Standard Condition of Approval or mitigation measure

- recommended in-the 88 Grand Avenue CEQA Analysis has been 1nadvertently omitted from

* the SCAMMREP, that Standard Condition of Approval or mitigation measure is adopted and
incorporated from the 88 Grand Avenue CEQA Analysis into the SCAMMRP by reference,
and adopted as a Condition of Approval. The project applicant and property owner shall be

- responsible for compliance with the requirements of any submitted and approved technical
reports, all applicable mitigation measures adopted, and with all Conditions of Approval set
forth herein at his/her sole cost and expense, unless otherwise expressly provided in a specific
mitigation measure or Condition of Approval, and subject to the review and approval by the
City of Oakland. The SCAMMRP identifies the timeframe and responsible party for
implementation and monitoring for each Standard Condition of Approval and mitigation.
‘measure. Monitoring of compliance with the Standard Conditions of Approval and mitigation -
measures will be the responsibility of the Bureau of Planning and the Bureau of Building,
with overall authority concerning compliance residing with the Environmental Review
Officer. Adoptlon of the SCAMMRP will constitute fulfillment of the CEQA monltorlng
and/or reporting requlrement set forth in section 21081 6 of CEQA.
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-b. Prior to the issuance of the first construction-related permit, the project applicant shall pay the
applicable mitigation and monitoring fee to the City in accordance with the City’s Master Fee
" Schedule. : ' : o



" PLN18-406, “88” Grand Avenue A ' . ' ] X Page 17

Proj ect-Specific Conditions of Approval

15.

Public Imbroverﬁeﬁts Consistent with the BVDSP o .
Requirement: Plans shall be submitted for review and approval that include public right of way

improvements that are consistent with the Broadway Valdez District Specific Plan. This shall apply to all v
 project frontages. | |

 When Required: Prior to issuance of Building Perm1t

- Initial Approval: Bureau of Planning; Public Works

16.

s ) 170

18.

Monitoring/Inspection: Bureau of Building

Exterior leshes : : :
Requirement: The final building permit plan set shall contain detailed information on all proposed exterior

. finishes for city approval. If requested by the Bureau of Planning sample matenals shall be submltted and

are subject to final approval by the Zoning Manager.

~ When Required: Prior to issuance of a Building Perm1t
~ Initial Approval: Bureau of Planning

Momtorm.q/lnsnectlon.‘Bureau of Planning

Public Art for Private Development COl‘ldlt ion of Approval

Requirement: The project is subject to' the City’s Public -Art Requ1rements for Private Development
adopted by Ordinance No. 13275 C.M.S. (“Ordinance”). The public art contribution requirements are
equivalent to one-half percent (0.5%) for the “residential” building developrent costs; and one percent
(1.0%) for the “non-residential” building development costs. The contribution requirement can be met

 through the commission or acquisition and installation of publicly accessible art, or satisfaction of-

alternative compliance methods ‘described in the Ordinance. The applicant shall provide proof of full
payment of the in-lieu contribution, or provide proof of installation of artwork on the development site

- prior-to the City’s issuance of a final certificate of occupancy for éach phase unless a separate, legal
- binding instrument is executed ensuring compliance within a timely manner subject to City approval. On-
-site art installation shall be designed by independent aftists, or artists working in conjunction with arts or

community organizations that are verified by the City to either hold a valid Oakland business hcense

- and/or be an Oakland-based 501(c) (3) tax designated organization in good standing. , ~

When Required: Prior to issuance of Final Certificate of Occupancy and Ongomg

A In1t1al Approval Bureau of Planning

Mlscellaneous Transportation Improvement Measure :

Requirement #1: The proposed driveways to the site shall consist of an “in-only” off of Grand Avenue and
an “out-only” onto Broadway. In addition, the project frontage along Grand Avenue shall be designed in a
manner thatis consistent with the Grand Avenue Mobility Plan, which shall be reviewed and approved as
part of the p-job application, and may be’ required to include a raised cycle track or protected bike lanes. -
Consistency with the Grand Avenue Mobility Plan and the requirement for a raised cycle track or

' protected bike lane shall be determined by City Staff in 1ts sole and absolutlon discretion.



PLNI 8-406, “88” Grand Avenue . : Page 18

Requirement #2; Ensure that the project driveways on Grand Avenue and Broadway would provide
adequate sight distance between motorists exiting the driveway and pedestrians on the adjacent sidewalks.,
This may require redesigning and/or widening the driveway. This may 1nclude prohibition of on-street
parking within 20 feet on either side of the driveways if feasible. :

- Requirement #3: Transit Incentive for Residents — Provide a monthly transit benefit to each dwelling unit
in an amount equal to either one-half the price of an Adult 31- Day AC Transit Pass (valued at $84. 60 as of
September 2019) or an AC Transit EasyPass.

When Required: Prior to issuance of p-job permit and ong’oing
Initial Approval; Bureau of Planning/DOT

19 Affordable Res1dentlal Ownershm Units - Agreemen and Momtormg

Requirement #1: Pursuant to Section 17.107 of the Oakland Planning Code and the State Densny Bonus
Law California Government Code Section 65915 et seq. (“State Density Bonus Law”), the proposed
ptoject shall prov1de a minimum of 12 tar get dwelling units available at very low income (as 5%of the
: umts) for recelvmg a density bonus concession and/or/walver of development standards.

Requirement #2: Prior to submittal of a constructlon-related permit, the apphcant shall contact the

~ Housing and Community Development Department (Housing Development Services Division) to enter -

into an Affordability Agreement based on the City’s model documents, as-may be amended from time to
time, governing the target dwelling units. The Affordability Agreement shall provide that target dwelling
© units are offered at an affordable housing cost and that only households that (i) meet the eligibility -
standards for the target dwelling units, and (ii) agree to execute an equlty share agreement w1th the Clty
- are eligible to occupy the target dwelhng units.

The Affordablhty Agreement shall be recorded with the Alameda County Recorder’s Ofﬁce as an
‘encumbrance against the property, and a copy of the recorded agreement shall be provided to and retained

- by the City. The Affordability Agreement may not be subordinated in priority to any other-lien 1nterest in
the property. :

Requirement #3‘ The restricted target dwelling units . must comply with the City of Oakland Affordable

- Homeownership Development Program Guidelines. The applicant shall ensure that the initial occupant of
all for-sale target dwelling units are Very Low-, Low, or Moderate-Income Households, as required, and
that the units are offered at an Affordable Housing Cost in accordance with Callforma Health and Safety
Code Section 50052.5 and its implementing regulatlons

Requiremerit #4: For sale target living units require a one-time fee to determine the eligibility of the
initial homebuyer. The City’s fee is $250 per unit currently per the Master Fee Schedule, which is updated
annually . and available . from the Budget .Office of the City Oakland’s Finance Department
https://www. oaklandca, ,qov/denartments/ﬁnance department,

Requirement #5: The owner of a for-sale affordable unit may not rent out the utiit. The unit must remain
owner occupied.

‘Requifement #6: 'The_app,licant_shall provide for initial homebuyer education to apprise buyers of the
long-term affordability restrictions applicable to the targeted dwelling units, and shall submit information

regarding’ the“initial’ homebuyer’s* income; household size and“other-funding sources to City staff-in-the~ -
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Housmg and Community Development Division, for their review and approval. If a potential initial
- homebuyer does not meet the City’s underwriting requirements, then the proposed homebuyer will not be
allowed to purchase the home, and the applicant will be required to find qualified substitute buyer.

Requirement #7: _The applicant shall submit for review and approval by the City Attorney, Bureau of

Planning and any other relevant City ‘departments as determined by the -City, proof that all initial
homebuyers of for-sale target dwelling units have entered into a density bonus equity share . agreement,
consistent with State Density Bonus Law, with the City prior to purchasing the unit or property, and the '
grant deed conveying title to the umt to the 1n1t1al homebuyer shall reference the equlty share agreement

~ The equlty share agreement shall specrfy that the trtle to the subject property or unit may not be
transferred without prior approval of the City. Following City approval, the .applicant shall record the
equity share agreement agamst the parcel containing the target dwelling unit, as well as a Deed of Trust-
~and Request for Notice in the event of default, sale, or refinancing, with the Alameda County Recorder’s
Office, and shall provide a copy of .the recorded equity share agreement to the City. The equity share
agreement shall further provide that upon future resale of a target dwelling unit, the initial homebuyer
must notify the Housing and Community Development Division of its intent to sell the unit. Upon resale,
the initial homebuyer may recoup the value of its own down payment, any improvements to the target
dwelling unit, and the initial homebuyer’s proportionate share of appreciation. The initial homebuyer shall

" repay to the City the City’s initial subsidy and the City’s proportionate share of appreciation. The City’s
initial subsidy is to be equal to the difference between the fair market value of the target dwelling unit at
the time of initial sale and the initial sale price to the initial homebuyer, plus the amount of down payment
assistance or mortgage assistance, if any. If upon resale the fair market value of the target dwelling unit is-
lower than the initial fair market value, then the value at the time of the resale shall be used as the initial
fair market value. The City’s proportionate share of appreciation is equal to the ratio of the.local -
government’s initial subsidy to the fair market value of the target dwelling unit at the time of the initial

. sale. The City will apply these repayment proceeds to the promotion of low to moderate 1ncome '
homeownershlp opportumtles within five years of 1ts receipt. '

'Requirement #8:. The ﬂoo‘r area, number of bédrooms, and amenities (such ‘as fixtures, appliances,
location and utilities) of the affordable units shall be substantially equal in size and quality to those of the
market rate units. Further, the proportion of unit types (i.e. three-bedroom and four-bedroom, etc.) of the
affordable units shall be roughly the same as the pI'O_]CCt s market rate umts

Requirement #9: Households in affordable units must have equal access to the project’s services and
facilities as households in all other units within the project.

_Requnement #10: Affordable units must be evenly dlstrrbuted throughout the proj ject.

Requ1rement #11: The apphcant shall comply w1th the requirements of Sectlon 65915(0)(3)(A) of the
State Density Bonus Law requiring, without limitation, replacement units in those circumstances where
the parcel subject to the density bonus contains or contained affordable units within the last five years.

- Requirement #12: The apphcant shall comply w1th all apphcable prov1s10ns of State Density Bonus Law
and all provisions of the City’s density bonus law that are not preempted by state law.

Requ1rement #13: Affordable units shall be constructed puor to or concurrent with the construction of the
market rate units.in each. phase of. the pro;ect :
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Requlrement #14: The Clty will not issue final certificates of occupancy for more than ﬁfty percent (50%)
of the market rate units in any phase of development until final certificates of occupancy are issued for all
of the affordable units in that phase.

When Required: First Construction Related Permit Application and Ongomg

Initial Approval: Housing and Community Development Department and Ongoing -

Ongoing_Monitoring and Inspections: IIousmg and Community Development Housmg Development

: Serv1ces Division

Density Transfer Deed Restrlctlon and Other Legal Mechanlsms '

Requirement: The applicant shall submit to the Clty for review and approval by the City Attorney’s Ofﬁce
and the Planning Director an agreement, and any-other City required documents (such as a Notice of .

~ Limitation of Use and/or deed restiiction), restricting the development of residential facilities on the

proposed Parcel One (as shown on TPM10922) referred to as 2250 Broadway/80 Grand by 114 residential
dwelling units, which were transferred to’ Parcel Two (Commercial Development does not need to be

. restricted). Furthermore, this agreement to allow the Transfer of Developmert Rights for residential

density from Parcel One to Parcel Two, is contingent upon the development of the entltlements under this

. Planning Approval. .
‘When Required: Approval and Recordatlon prior to issuance of a Building Permlt

Initial Approval: Bureau of Plannmg and Clty Attorney’s Office .
MonltormE/Insnectlon Bureau of Planning and Clty Attorney’s Office "_4

Recorded Easement Restrlctmg Use of Prlvate Prolect Drlvewav for the Exclusnve Benefit of the
Owners of 88 Grand '

- Requirement: The project applicant shall ent_ervinto and record an easement agreement with the owners of

2250 Broadway securing exclusive use of the 11-foot-wide private project driveway identified on the
approved plans at Sheet C2.0, entitled Proposed Boundary & Site Plan by BKF Engineers. Said recorded
access easement agreement shall be for the exclusive benefit -of the owners of 88 Grand and shall be
subject to review and approval by the Bureau of Planning and" the City Attorney’s Office prior to

‘execution and recordation. . (

When Required: Approval and Recordatlon prior to issuance of a Bulldmg Permit

Initial Approval: Bureau of Planning and City Attorney’s Office

Monitoring/Inspection: Bureau of Planning and City Attorney’s Office
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Applicaht Stafement

I have read and accept responsibility for the Condltlons of Approval. I agxee to abide by and conform to the
Conditions of Approval, as well as to all provisions of the Oakland Planning Code and Oakland Municipal Code
' 'pertalmng to the pl‘OJeO'[

Name of Project Applicént

Signature of Project Applicant

. Date



Attachment C

B VU

MENURENERD 5tandard Conditions of Approval and Mitigation
- Monitoring Reporting Program ‘ R

A. Mitigation Measures

The followihg_ Broadway Valdéz District Specific Plan Environmental Impact Report
Mitigation Measures would be required of the project to ensure that any impacts to the
environment are to remain less than significant. .. '

Mitigation Measure

Mitigation Measure AES-5: Wind Analysis. Project sponsors proposing buildings 100 feet tall or taller .
within the portion of the Plan Area designated Central Business District shall conduct detaifed wind
studies to evaluate the effects of the proposeéd project. If the wind study determines that the proposed
project would create winds exceeding 36 mph for more than one hour during daylight hours during the
year, the project sponsor shall develop and implement a wind reduction plan and incorporate measures
to reduce such potential effects, as necessary, until a revised wind analysis demonstrates that the
“|proposed project would not create winds In excess of this threshold. Examples of measures that such

* [projects may incorporate, depending on the site-specific conditions, Include structural and landscape
design features and modified tower designs: wind protective structures or other apparatus to redirect -
’ ?ownwash winds from tall buildings, tree plantings or dense bamboo plantings, arbors, canoples, lattice
encing, etc. ) . ’ : '

B. Standard Conditions c.)f-ApB‘rovaI

This Standard Conditions of Approval and Mitig_ation Monitoring and Reporting Program '
(SCAMMRP) is based on the CEQA Analysis prepared for the 88 Grand Avenug project.

The City of Oakland’s Uniformly Applied Development Standards adopted as Standard
Conditions of Approval (Standard Conditions of Approval, or SCAs) were originally '
adopted by the City in 2008 (Ordinance No. 12899 C.M.S.) pursuant to Public Resources
Code section 21083.3) and have been incrémentally updated over time, The SCAs
incorporate development policies and standards from various adopted plans, policies, and
ordinances (such as the Oakland Planning and Municipal Codes, Oakland Creek Protection,
Stormwater Water Management and Discharge Control Ordinance, Oakland Tree Protection
Ordinance, Oakland Grading Regulations, National Pollutant Discharge Elimination System
(NPDES) permit requirements, Housing Element-related mitigation measures, Green
Building Ordinance, historic/Landmark status, California Building Code, and Uniform Fire
Code, among others), which have been found to substantially mitigate environmental
effects. '

These SCAs are incofporated into proje'cts' as conditions of approval, regardless of the
determination of a project’s.environmental impacts. As applicable, the SCAs are adopted
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as-srequ'i'rements_»‘ of %n individual project when It is approved by the City, and-are designed '
to, and will, avoid or substantially reduce a project's environmental effects,

In reviewing project applications, the City of Oakland determines which SCAs apply based

upon the zoning district, community plan, and the type of permits/approvals required for

the project. The City of Oakland also will determine which SCAs apply to a specific project

* based on the specific project type and/or.project site characteristics. Because these SCAs
are mandatory City requirements.imposed on a city-wide basis, environmental analyses

“assume these SCAs will be implemented.by the project, and these SCAs are not imposed.
as mitigation measures under CEQA.,

All SCAs identified in the CEQA’ document are mcluded herein. To the extent that any SCA
identified in the CEQA document was madvertently omltted it is automatically
mcorporated herein by reference.

. The first column-identifies the SCA appllcable to that topic in the CEQA document

» The second column identifies the monltormg schedule or tlmmg appllcable to’ the
project.

C The third columh names the party responsible for monitoring the requ;red action for
-the project. ' - N

In addition to the SCAs ldentlﬂed and dlscussed in the CEQA document, other SCAs that
are applicable to the project are included herein. :

The project sponsor is responsible for compliance with any recommendations in approved
technical reports and with all SCAs set forth herein at its sole cost and expense, unless
otherwise expressly provided in a specific:SCA, and subject to the review and approval of
the City-of Oakland. Overall monitoring and compliance with the SCAs will be the -
responsibility of thePlanning and Zoning Division, Prior to the issuance of a demolition,_
grading, and/or construction permit, the project sponsor shall pay the ‘applicable’
mitigation and momtorlng fee to the City in accordance with the Clty s Master Fee
Schedule. :

A-2
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“Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

~ When
- Required

Mbnitoring/
Inspection

Initial
Approval

SCA-AES-1; Lighting (#19). Proposed new exterior lighting
fixtures shall be adequately shielded to a point below the
light bulb and refléctor to prevent unnecessary glare onto
adjacent propertles

Bureau of
Building

Prior to bullding
permit final

N/A

SCA-AES-2: Trash and Blight Removal (#16). The project
applicant and his/her successors shall maintain-the
property free of blight, as defined in chapter 8.24 of the
-|0akland Municipal Code. For nonresidential and multi-
family residentlal projects, the project applicant shall install
and maintaln trash receptacles near public entryways as
needed to provide sufficient capacity for building users.

N/A Bureau of

Ongoing
' Buitding

SCA-AES-3: Graffitl Control (#17).

1a. During construction and operation of the project, the
project applicant shall incorporate best management:
practices reasonably related to the control of graffiti
and/or the mitigation of the impacts of graffiti. Such

" best management practlces may include, wn:hout

- limitation:

I.  Installation and maintenance of landscaping to
) discourage defacement of and/or protect Ilkely
graffiti-attracting surfaces.

Installation and maintenance of Ilghtmg to protect
likely graffltl-attractmg surfaces.

Use of paint with anti- -graffiti coating.

Incorporation of architectural or design elements or
features to discourage graffiti defacement in
accordance with the principles of Crime Prevention
Through Environmental Design (CPTED).,

Other practices approved by the City to deter;
protect, or reduce the potential for graffltl
defacement,

The project applicant shall remove graffiti by
appropriate means within seventy-two (72) hours.
Approprlate means include the following:

. Removal through scrubbing, washing, sanding,
and/or scraping (or similar method) without
- damaging the: surface and without discharging
wash water or cleaning detergents into the City
storm drain system

Covering with new paint to match the color of the
surrounding surface,

Replacing with new surfacing (wnth Clty permits if
required), :

-1Bureau of
Buildings

10ngoing N/A_

SCA-AES-4: Landscape Plan (#I 8).
a. Landscape Plan Required

. The project appllcant shall submlt a final Landscape
Plan for City review and approval that is consistent
with the approved Landscape Plan.. The Landscape

Bureau of N/A

Planning

Prior.to approval
of construction-
related permit

A-3
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Standard Conditions of ApprovaI/Mitlgation Measures

Implementation/Monitoring

When

Initial
Approval

Monitoring/
Inspection

. Plan shall be included with thé set of drawings
submitted for the construction-related permit and
shall comply with the landscape requirements of
chapter.17.124 of the Planning Code. Proposed
‘plants shall be predominantly drought-tolerant,

. Master Street Tree List and Tree Planting.Guidelines
“(which can be viewed at

ocuments/report/oak042662.pdf and

ocuments/form/oak025595.pdf, respectively), and
with any applicable streetscape plan

Specification of any streét trees shall comply with the

http://www2,0aklandnet.com/oakcal /groups/pwa/d

http://www2.0aklandnet. com/oakcal/groups/pwa/d

Reqguired

b.. Landscape Installation
+ The project applicant shall Implement the approved

credit, or other equivalent Instrument acceptable to
the Director of City Planning, is provided. The

- financlal instrument shall equal the greater of
$2,500, or the estimated cost of Implementing the
Landscape Plan based on a licensed contractor s bid.

Landscape Plan unless a bond, cash deposit, letter of

. | Prior to building

permit final

Bureau of
Planning -

Bureau of

Building

¢. Landscape Maintenance
o All required plantlng ‘shall be permanently

necessary, replaced with new plant materlals to -
ensure continued compliance with applicable
landscaping requirements. The property owner shall
be responsible for maintaining planting in adjacent
public rights-of-way. All required fences, walls; and
irrigation systems shall be permanently maintained

or replaced

maintained In good growing condition and, ‘whenever

in good condition and, whenever necessary, reparred

Ongoing

N/A

Bureau of
Buildings

SCA-AES-5: Public Art for Private Development (#20) The
project is subject to the City’s Public Art Requirements for
Private Development, adopted by Ordinance No. 13275
C.M.S. ("Ordinance"). The public art contribution
requirements are equivalent to one-half percent (0.5%) for
the "residential” building development costs, and one.

“|percent (1.0%) for the “non-residential” bunldlng

development costs.

The contribution requirement can be met through: 1) the
Installation of freely accessible art at the site; 2) the -
installation of freely accessible art within one-quarter mile
of the site; or 3) satisfaction of alternative compliance
methods described in the Ordinance, including, but not
limitéd to, paymient of an'in-lieu fee contribution. The
applicant shall provide proof.of full payment of the in-lieu
contribution-and/or provide plans, for review and approval
by the Planning Director, showing the installation or
improvements required by. the Ordmance pr|or to lssuance
of a building permit.

Proof of installation of artwork or other alternative

- {Payment of in-

lieu fees and/or
plans showing
fulfiliment of
public art
requirement -~
Prior to Issuance
of Building
permit

Bureau of
Planning

Bureau of
Planning

requirement, is required prior to the'Clty s issuance of a

A-4
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Standard Conditions of Approval/Mitigation Measu'res

Implementation/Monitoring

‘When

. Initial

Monitoring/

final-certificate of occupancy for each phase of a project
unless a separate, legal binding instrument is executed
ensuring comphance w;thm a tlmely manner subJect to City
‘approval.

SCA-AIR-1: Dust Controls ~ Construction Related (#21), The
-|project applicant shall implement all of the following
applicable dust control measures durmg construction of the,
project:

a. Water all exposed surfaces of actlve construction areas
at least twice daily. Watering should be sufficient to
prevent-airborne dust from leaving the site. Increased
watering frequency may be necessary whenever wind

" speeds exceed 15 miles per hour. Reclaimed water
should be used whenever feasible.

b. Cover all trucks hauling soll, sand, and other loose

" materials or require all trucks to maintain at least two
feet of freeboard (i.e., the minimum required space _
between the top of the load and the top of the trailer). -

. All visible mud or dirt track-out onto adjacent public
_roads shall be removéd using wet power vacuum street
sweepers at least once per day. The use ofdry power
- sweeping is prohibited,

d. Limit vehicle speeds on unpaved roads to 15 miles per
- hour.

“le. Al demolition actlvmes (if any)-shall be- suspended
when average wind speeds exceed 20 mph.

f. - All trucks and equipment, including tires, shall b'e .
Wwashed off prior to leaving the site. :

'g. Site accesses to a distance of 100 feet from the paved ’
road shall be treated with a 6 to 12 inch compacted
layer of wood ‘chips, mulch, or gravel.

h., Apply and maintain.vegetative ground cover (e.g.,

" hydroseed) or non-toxlic soil stabilizers to disturbed
areas of soll that will be Inactive for more thar one
month. Enclose, cover, water twice daily, or apply (non-
toxic) soill stabllizers to exposed stockpiles. (dirt, sand,
etc.),

I. Designate a person or persons to monitor the dust .

) control program and to order increased watering, as
‘necessary, to prevent transport-of dust offsite. Their
duties shall include holidays and weekend periods
when work may not be in progress. -

j» When working at a site, install appropriate wind breals
(e.g., trees, fences) on the windward side(s) of the site,
-to minimize wind-blown dust, Windbreaks must have a
maximum 50 percent air porosity.

k. Post a publicly visible large on-site sign that mcludes
the contact name and phorie niumber for the project
complaint manager responsible for responding to dust
complaints and the telephone numbers of the City's
Code Enforcement unit and the Bay Area Air Quality

Required

During
construction

Approval;

N/A B
N/ b

RN

Inspection

ureau of -
uilding -
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standard Conditions of Approval/Mitigation Measures

Implementation/Moanitoring.

" When

Required

Initial

Monitoring/
Inspection.

Management District: When contacted, the project
complaint manager shall respond and take corrective
action within 48 hours..

All exposed surfaces shall be watered at a frequency

* adequate to maintain minimum soil moisture of 12

percent. Moisture content can be verified by lab
samples or moisture probe,

Approval

‘|a.

SCA-AIR-2: Criteria Aiv Pollutants - Constructlon Related
#22)

The project applicant shall |mplement all of the foIIowing
applicable basic control measure for criteria poliutants
during construction of the project as applicable:

Idling times on all diesel-fueled commercial vehicles
over 10,000 Ibs. shall be minimized either by shutting
equipment off when not In use or reducing the
maximum idling time of two minutes (as required by the
California airborne toxics control measure Title 13,
Section 2485, of the California Code of Regulations).
Clean slgnage to this effect shall be provided for
construction workers at all access points,

Idling times on all diesel-fueled off-road vehicles over 25
horsepower shall be minimized either by shutting
equipment off when hot In use or reducing the
maximum idling time to two minutes and fleet operators
must develop a written policy as required by Title 23,
Section 2449, of the California Code of Regulations -
("California Air Resources Board Off- Road Dlesel

. Regulations”),

Al construction equlpment shall be maintained and
properly tuned in accordance with the manufacturer’s
specifications. All equipment shall be checked by a

“certified mechanic and determined to be running in

proper condition prior to operation. Equipment check: -
documentation should be kept at the construction site

-and be avallable. for review by the City and the Bay Area

Alr Quality District as needed.

Portable equipment shall be powered by grid electncity
If available, If electricity Is not available, propane or
natural gas generators shall -be used if feasible, Diesel
engines shall only be used if grid electricity is not
available and propane or natural gas. generators cannot
meet the electrical demand.

Low VOC (| e., ROG) coatings shall be used that comply

with BAAQMD Regulatlon 8, Rule 3: Architectural
Coatings.

All equipment to be used on the construction site shall.
comply with the requirements of Title 13, Section 2449,
of the California Code of Regulations ("Callfornla Air
Resources Board Off-Road Diesel Regulations”} and upon
request by the City (and the Alr District if specifically
requested), the project applicant shall provide written
documentation that fleet requirements have been met.

During
construction

N/A

Bureau of
Bullding

A-6
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lmplementation/Monitoring

Standard Conditions of Approval/Mitigation Measures

*When
Required

Initial
_Approval

Monitoring/
Inspection

SCA-AIR-3: Diesel Partlculate Matter Controls Construction
Related (#23).

a. Diesel Particulate Matter Reductmn Measures

The project applicant shall implement appropriate measures
during construction to reduce potential health risks to.

" |sensitlve receptors due to exposure to diesel partlculate
matter (DPM) from construction emissions. The project
applicant shall choose one of the following methods:

i, The project applicant shall retain a qualified air quality
consultant to prepare a Health Risk Assessment (HRA)
in accordance with current guidance from the California
Air Resources Board (CARB) and Office of Environmental
Health and Hazard Assessment to determine the health
risk to sensitive receptors exposed to DPM from project
construction emissions. The HRA shall be submitted to

. the City (and the Air District If specifically requested)

for review and approval. If the HRA concludes that the.

_ health risk is at or below acceptable levels, then DPM
reduction measures are not required. If the HRA
concludes that the health risk exceeds acceptable
levels, DPM reduction measures shall be identified to
reduce the health risk to acceptable levels as set forth .
under subsection b below, Identified DPM reduction
measures shall be submitied to the City for review and -
approval prior to the issuance of building permits and
the approved DPM reduction-measures shall be
implemented during construction.

All off-road diesel equipment shall be equipped with the
most effective Verified Diesel Emission Control .
Strategies (VDECS) available for the engine type (Tier 4
engines automatically meet this requirement) as
* certified by CARB. The equipment shall be properly
maintained and tuned in accordance with manufacturer
specifications. This shall be verified through an
equipment inventory submittal and Certification
Statement that the Contractor agrees to compliance and
"+ acknowledges that a significant violation of this
requirement shall constitute a material breach of
contract.

Priot to approval
of construction-
related permit

Bureau, of
Planning

Bureau of
Building

b. Construction Emissions Mlmmlzatron Plan (if reqmred

by a above)

The project applicant shall prepare a Construction
Emissions Minimization Plan (Emissions Plan) for all
identifled DPM reduction measures (if any). The
Emissions Plan shall be submitted to the City (and the Bay
‘Area Air Quality District If specifically requested) for review
“./and approval prior to the issuance of building permits. The
Emissions Plan shall include the following: :

i.. An equipment inventory summarizing the type of _

off-road equipment required for each phase of -
* construction, including the equipment

Prior to approval
of construction-
related permit

Bureau of
Planning -

Bureau-of
Building

manufacturer, equipment identification number,

A7
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Standard Conditions of ApproVal/Mitlgation Measures

Implementation/Monitoring

When

Initial
Approval

Monitoring/
Inspection

engine model year, engine certification (tier rating),
horsepower, and engine serial number. For all
VDECS, the equipment inventory shall also include
the technology type, serial number, make, model,
‘manufacturer, CARB verification number Ievel and
installation date..

ii. A Certification Statement that the Contractor agrees

- to comply fully with the Emissions Plan and
acknowledges that a significant violation of the
Emissions Plan. shall constitute a material breach of
contract.

Required

. |SCA-AIR-4: Statlonary Sources of Alr Pollution (Toxic Air
Contaminants) (#25). The project applicant shall
incorporate appropriate measures into the project design in
order to reduce the potential health risk due to oh-site -
stationary sources of toxic air contaminants. The project
applicant shall choose one of the following! methods:

a. The project applicant shall retain a qualified air quality

accordance with California Air Resources Board (CARB)
and Office of Environmental Health and Hazard
Assessment requirements to determine the health risk
assoclated with proposed stationary sources of pollution
in the project. The HRA shall be submitted to the City
for review and approval. If the HRA concludes that the
health risk is at or below acceptable levels, then health
risk reduction measures are not required. If the HRA
concludes the health risk exceeds acceptable levels,
health risk reduction measures shall be identified to
reduce the health risk to acceptable levels, Identified
:risk reduction measures shall be submitted to the City
for review and approval and be included on the project
drawings submitted for the construction-related permit.
or on other documentation submitted to the C«ty
- or -
1b. The project applicant shall mcorporate the followmg
health risk reduction measures into the project. These
features shall be submitted to the City for review and.
approval and be included on the project drawings
submitted for the construction-related permit or on
other documentation submitted to the City:

i. Installation of non -diesel fueled generators, if
feasible, or; .

il Installation of diesel generators with an EPA- certnfled
Tier 4 engine or engines that are retrofitted with a
CARB Level 3 Verified Diesel Emissions Control
Strategy, if feasible.

- . consultant to prepare a Health Risk Asseéssment (HRA) in |

Prior to approval-
'of construction-
related permit

Bureau of- - -

Planning

Bureau. of
Building

SCA-AIR-5: Asbestos in Structures (#27). The project
applicant shall comply with all applicable laws and
regulations regarding demolition and renovation of
Asbestos Containing Materials (ACM), Including but not
limited to-California Code of Regulations, Title 8; California

Prior to approval

"|of construction-

related permit

Applicable
regulatory
agency with
Jurlsdiction

Applicable -
regulatory
agency with .
jurisdiction

Business and Professions Code, Division 3; California Health |




" |removed shall be surveyed by a qualified biologist to verify

-|presence of nesting raptors or other birds, the biologist

-|sensitivity to disturbance. In general, buffer slzes of 200

and the level of disturbance anticipated near the nest,

permit and abio_le by the conditions of that permit.
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Implementation/Monitoring

Standard Conditions of Approval /Mitigation Measure§

When
Required

Initial
Approval

Monitoring/

Inspection

and Safety Code sectlons 25915-25919.7; and Bay Area Air
Quality Management District, Regulation 11, Rule 2, as may
be amended. Evidence of compllance shall be submltted to
the Clty upon request :

SCA-BIO-1: Tree Removal during Bird Breeding Season
(#30). To the extent feaslble, removal of any tree and/or
other vegetation suitable for hesting of birds shall not occur
during the bird breeding season of February 1 to August 15
(or duririg December 15 to August 15 for trees located in or
near marsh, wetland, or aquatic habitats). If tree removal
must occur during the bird breeding season, all trees to be

the presence or absence of nesting raptors or other birds.
Pre-removal surveys shall be conducted within 15 days prior
to the start of work and shall be submitted to the City. for
review and approval, If the survey indicates the potential .

shall detgrmine an appropriately sized buffer around the
nest in which no work will be allowed until the- young have
successfully fledged. The size of the nest buffer will be
determined by the biologist in consultation with the
California Department of Fish and Wildlife, and will be
based to a large extent on the nesting species and its

feet for raptors and 50 feet for other birds should suffice to
prevent disturbance to birds nesting in the urban
environment, but these buffers may be increased or -
decreased, as appropriate, depending on the bird species

Prior to removal
‘lof trees

Bureau of
Planning

Bureau of
Building

SCA-BIO-2: Tree Permit (#31).
a. Tree Permit Required

Pursuant to the City’s Tree Protection Ordinance (OMC
chapter 12.36), the project applicant shall obtain a tree

Prior to approval
of construction-

related permit

Permit
approval by
Public Works
Department,

evidence of
approval
submitted to

‘|Bureau of

Building

Bureau of
Building

Tree Division;

b. Tree Protectlon During Construction

Adequate protectlon shall be provided during the
construction period for any trees which are to remain
standing, including the following, plus any
recommendations of an arborist:

i. Before the start of any clearing, excavation,

- construction, or other work on the site, every protected
tree deemed to be potentially endangered by said site
work shall be securely fenced off at a distance from the
base of the tree to be determined by the project’s
consulting arborist. Such fences shall remaln in place
for duration of all such work. All trees to be removed

_shall be clearly marked. A scheme shall be established

During

construction.

Public Works
Department,
Tree Division

Bureau of
Building
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Standard Conditions of A'pprovaI/MiLigation Measures

‘Implementation/Monitoring

When

Initial

Approval .. .

Monitoring/

v,

Vi,

for the removal and disposal of logs, brush, earth and
other debris which will avoid injury to any protected

tree,

Where proposed developm_ent or other site work is to
encroach upon the protected perimeter of any
protected tree, special measures shall be incorporated
to allow the roots to breathe and obtain water and’
nutrients. Any excavation, cutting, filling, or
compaction of the existing ground surface within the
protected perimeter shall be minimized. No change in

existing ground level shall occur within a distance to be |

determined by the project’s consulting arborist from
the base of any protected tree at any time, No burning
or use of equipment with an open flame-shall occur
near or within the protected perimeter of any protected
tree.

Na storage or dumplng of.oil, gas, chemicals, or other
substances that may be harmful to trees shall occur
within the distance to be determined by the project’s
consulting arborist from the base-of any protected
trees, or any other location on the site from which such
substances might enter the protected perimeter. No
heavy construction equipment or construction materials
shall be operated or stored within a distance from the
base of any protected trees to be determined by the -
project’s consulting arborist. Wires, _ropes, or other
devices shall not be attached to any protected tree; -
except as needed for support of the tree. No sign, other
than a tag showing the botanical cIassIﬂcatlon shall be
attached to any protected tree.

Periodically during canstruction, the leaves of protected
trees shall be thoroughly sprayed with water to prevent

. buildup of dust and other pollution that would inhibit

leaf transpiration,

If any damage to a protected tree should occur durmg
or as a result of work on the site, the project applicant
shall immediately notify the Publlc Works Department

_ and the project’s consulting arborist shall make a
-recommendation to the City Tree Reviewer as to

whether the damaged tree can be preserved. If, in the
professional opinion of the Tree Reviewer, such tree
cannot be preserved in a healthy state, the Tree
Reviewer shall require replacement of any tree removed
with another tree or trees on the same site deemed
adequate by the Tree Reviewer to compensate for the
loss of the tree that is removed.

All debris created as a résult of any tree removal work
shall be removed by the project applicant from the
property within two weeks of debris creation, and such
debris shall be properly disposed of by the project
applicant in accordance with all applicable [aws,

Required

Inspection

ordinances, and regulations.
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Implementation/Monitoring

for the purposes of erosion control, groundwater
replenishment, visual screening, wildlife habitat, and
preventing excessive loss of shade in accordance with the.
{following criteria:

i. . "No tree replacement shaII be required for the removal -
of nonnative species, for the removal of trees which is
required for the benefit of remaining trees, or where
insufficient planting area exists for a mature tree of the
species.being considered,

Replacement tree species shall consist of Sequola
sémpervirens (Coast Redwood), Quercus agrifolia”
(Coast Live Oak), Arbutus menziesii (Madrone), :
Aesculus californica (California Buckeye), Umbellularia
californica {California Bay Laurel), or other trée species
acceptable to the Tree Division,

iii. Replacement trees shall be at least twenty- -four (24)
the arborist, except that three fifteen(15) gallon size
trees may be substituted for each’ twenty- four (24) Inch
box size tree where appropriate.

Minimum planting areas must be available on site as ..
follows:

e For Sequoia sempervirens, three hundred fifteen
" (315) square feet per tree;

*  For other species listed, seven hundred (700)
square feet per tree,

In the event that replacement trees are requlred but
cannot be planted due to site constraints, an in lieu fee
“in accordance with the City’s.Master Fee Schedule may
e substituted for required replacement plantings, with
all such revenues applied toward tree planting in city
parks, streets and. medians.

The project applicant shall install the plantlngs and’
maintain the plantings until established. The Tree
Reviewer of the Tree Division of the Public Works
Department may require a landscape plan showing the
‘replacement plantings and the method of irrigation.
Any replacement plantings which fail to become:
established within one year of planting shall be
replanted at the project applicant’s expense

vi.

SCA-CUL-1: Archaeological and Paleontological Resources -
Discovery During Construction (#33), Pursuant to CEQA
Guidelines section 15064.5(f), in the event that any historic
or prehistoric subsurface cultural resources are discovered
‘|during ground disturbing activities, all wark within 50 feet
of the resources shall be halted and the project applicant
shall notify the City and constilt with a qualified |
archaeologist or paleontologist, as applicable, to assess the

inch box size, unless a smaller size is recommended by |

During
construction

When Initial. Monitoring/
Standard Condmons of ApprovaI/Mltlgation Measures Required Approval Inspection
c. Tree Replacement Plantings ' Prior to building |Public Works |Bureau of
Replacement plantings shall be required. for tree removals | Permit final Department, |Building

{Tree Division

N/A

Bureau of
Building

5|gnlflcanc_e of the find. In the case of discovery of
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Standard Conditions of Approvai/Mitantlon Measures

When .
-Required

Initial
Approval

Monitoring/
Inspectio_n

paleontological resources, the assessment shall be done In
accordance with the Society of Vertebrate Paleontology
.|standards. If any find is determined to be significant, -
appropriate avoldance measures recommended by the
consultant and approved by the City must be followed

the City, Feasibllity of avoidance shalil be determined with
consideration of factors such as the nature of the find,
project design, costs, and other considerations. If avoidance
is unnecessary or infeasible, other appropriate measures
(e.g., data recovery, excavation) shall be instituted. Work
may proceed on other parts of the project site while
measures for the cultural resources are Implemented.

In the event of data recovery of archaeological resources,
the project applicant shall submit an Archaeological
Research Design and Treatment Plan (ARDTP) prepared by a
_|qualified archaeologist for review and approval by the City.
The ARDTP is required to identify how the proposed data.
recovery program would preserve the significant
Information the archaeological resource is expected to
contain. The ARDTP shall identify the scientific/historic
research questions applicable to the expected resource, the
data classes the resource is expected to possess, and how
the expected data classes would address the applicable
research questions. The ARDTP shall include the analysis
and specify the curation and storage meéthods. Data
recovery, in general, shall be limited to the portions of the
-|archaeological resource that could be impacted by the
proposed project. Destructive data recovery methods shall
not be applied to portions of the archaeological resources if
nondestructive methods are practicable. Because the intent’
of the ARDTP is to save as much of the archaeological resource
as possible, including moving the resource, if feasible, )
preparation and implementation of the ARDTP would reduce
the potential adverse impact to less than significant. The
project applicant shall implement the ARDTP at his/her
expense, - B '

In the event of excavation of paleontological resources, the
project applicant shall submit an excavation plan prepared
by a qualified paleontologist to the City for review and
approval. All significant cultural materlals recovered shall
be subject to scientific.analysis, professional museum
curation, and/or a report prepared by a qualified ’

- paleontologist, as appropriate, according to current

_ |professional standards and at the expense of the project
applicant, . o

unless avoidance is determined unnecessary or infeasible by| -

SCA-CUL-2: Human Remains - Discovery During .
Construction (#35), Pursuant to CEQA Guidelines section
15064.5(e)(1), in the event that human skeletal remains are
uncovered at the project site during construction activities,
all work shall immediately halt and the project applicant
shall notify the City and the Alameda County Coroner. If the
County Coroner determines that an investigation of the -
cause of death s required or that the remains are Native

During
construction

IN/A

Bureau of
Building

American, all work shall cease within 50 feet of the remains
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until appropriate arrangements are made. [n the event that
the remains are Native American, the City shall contact the
California Native American Heritage Commission (NAHQ),
pursuant to subdivision (c) of section 7050.5 of the

that avoidance is not feasible, then an alternative plan shall
be prepared with specific steps and timeframe required to
resume construction activities. Monitoring, data recovery,
|determination of significance, and avoidance measures (if
applicable) shall be completed expeditiously and at the
expense of the prOJect applicant.

California Health and Safety Code, If the agencies determine |

engineer for City review'and approval. The soils report shall
contain, at a minimum, field test results and observations
regarding the nature, distribution and strength of existing
solls, and recommendations for appropriate grading
practices and project design. The project applicant shall
implement the recommendations contained int eh approved
report during project design and constructlon

related permit

SCA-GEO 1: Construction-Related Permit(s) (#37). The Prior to approval |Bureau of Bureau of
project applicant shall obtain all required construction- : of construction- |Building Building
related permits/approvals from the City. The project shall  |related permit o
comply with all standards, requirements and conditions.

contained in construction-related codes, including but not .

limited to the Oakland Building Code and the Oakland

Grading Regulations, to ensure structural integrity and safe

construction. - _

SCA-GEO-2: Spils. Report (#38). The project applicant shall  [Prior to approval |Bureau of Bureau of
submit a soils report prepared by a registered geotechnical |of construction- Building Building

’ SCA HAZ-1: Hazardous Materials Related to Coristruction
(#43). The project applicant shall ensure that Best
Management Practices (BMPs) are implemented by the
contractor during construction to minimize potential
negative effects on groundwater, soils, and human health.
These shall include, at a minimum, the following:

a, Follow manufacture' s recommendations for use,
storage, and disposal of chemical products used in
construction;

b. Avoid overtopping constructlon equipment fuel gas
tanks;

¢, During routine. maintenance of constructlon equlpment
properly contain and remove grease and oils; -

- .|d. Properly dispose of discarded containers of fuels and
other chemicals;

e. Implement lead-safe work practices and comply with all
local, reglonal, state, and federal requirements
concerning lead (for more information refer to the
Alameda County Lead Poisoning Prevention _Program);
and

f. - If soil, groundwater, or other enwronmental medlum
with suspected contammatlon is encountered

During
construction

“IN/A

Bureau of
Building

A-13
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Implementation/Monitoring

When
Required

Initial
Approval

Monitoring/
Inspection .

unexpectedly during construction activities (e.g.,
identified by odor or visual staining, or if any
underground storage tanks, abandoned drums.or other
hazardous materials or wastes are encountered), the
project applicant shall cease work in the vicinjty of the.
suspect material, the area shall be secured as ‘
necessary, and the applicant shall take all approprlate
measures to protect human health and the -
environment. Appropriate measures shall include
notifying the City and applicable regulatory agency(les)
and implementation of the actions described in the
City’s Standard Conditians of Approval, as necessary, to
identify the nature and extent of contamination. Work
shall not resume in the area(s) affected until

the measures have been Implemented under the
oversight of the Clty or reguiatory agency, as

. appropriate. o

SCA-HAZ-2: Hazardous Bul/dmg Materlals and Slte
Contamination (#44).

a. Hazardous Building Materials Assessment

The project applicant shall submit a comprehensive
assessment report to the Bureau of Building, signed by a
qualified environmental professional, documenting the
presence or lack thereof of ashestos-containing materials
(ACMs), lead-based paint, polychlorinated biphenyis (PCBs),
and any other building materials or stored materials :
classified as hazardous materials by State or federal law. If -
lead-based paint, ACMs, PCBs, or any other building
materials or stored materials classafled as hazardous -
materials are present, the project applicant shall submit
specifications prepared and signed by a qualified -

-lenvironmental professional, for the stabilization and/or

removal of the identified hazardous materials in accordance
with all applicable laws and regulations. The project )
applicant shall implement the approved recommendations
and submit to the City evidence of approval for any
proposed remedial action and required clearances by the
applicable local, state, or federal regulatory agency.

Prior to approval
of demolition,
grading, or
bulldmg permits

Bureau of
Building-

Bureau of
Building

“|b. EnV(ronmentaI Site Assessment Required

The praject applicant shall submit a Phase | Environmental
Site Assessment report, and Phase Il Environmental Site

|Assessment report if warranted by the Phase | report, for

the project site for review and approval by the City. The
report(s) shall be prepared by a qualified environmental
assessment professional and include recommendations for
remedial action, as appropriate, for hazardous materials.
The. project applicant shall implement the approved
recommendations and submit to the City evidence of
approval for any proposed remedial action and required
clearances by the applicable Iocal state, or federal ’

-|regulatory agency

Prior to approval

" |of construction-

related permit.

Applicable
regulatory

agency with
Jurisdiction

Applicable
regulatory
agency with
jurisdiction




DECEMBER 2019

88 GRAND AVENl)F. PROJECT CEQA ANALYSIS
ATTACHMENT A

Implementatlon/Monit‘orlhg

Monitoring/ '

The project applicant shall ensure that Best Management
Practices (BMPs) are implemented by the contractor during
constructlon to minimize potential soil and groundwater:
hazards. These shall include the following:

i. Soil generated by construction activities shall be
stockpiled on-site in a secure and safé manner, All
contaminated solls déetermined to be hazardous or non-
hazardous waste must be adequately profiled (sampled)
prior to acceptable reuse or disposal at an appropriate
off-site facility. Specific sampling and handling and
transport procedures for reuse or disposal shall be in
accordance with applicable local, state, and federal
requirements,

{ii.  Groundwater pumped from the subsurface shall be
contained on-site in a secure and safe manner, prior to
treatment and disposal, to ensure environmental and
health issues are resolved pursuant to applicable laws
and policies. Engineering controls shall be utilized,
which include impermeable barriers to prohibit _
groundwater and vapor intrusion into the building,

construction

When Initial
Standard Conditions of ApprovaI/Mltlgatlon Measures Required Approval _Inspection

‘|¢. Health and Safety Plan Required Prior to approval |Bureau of Bureau of

The project applicant shall submit a Health and Safety Plan |°f construction- |Building Building "
.| for the review and approval by the City in order to protect |related permit | .

project construction workers from risks associated with

hazardous materials, The project appllcant shall |mplement

the approved Plan.

d. Best Managemem Practices (BMPs) Reqmred for . During N/A "|Bureau of

‘Contaminated Sites ) : Bullding

SCA-HYD-1: Erosion and Sedimentation Control Plan for

Provision C.3 of the Municipal Regional Stormwater Permit
issued under the National Pollutant Discharge Elimination
System (NPDES). The project applicant shall submit a Post-
Construction Stormwater Management Plan to the City for
review and approval with the project drawings submitted for
site Iimprovements, and shall implement the approved Plan
during construction. The Post-Construction Stormwater

| Management Plan shall include and vdentlfy the following:

The project applicant shall comply wnth the requirements of |

TTD‘urlng N/A Bureau of
Construction (#48). The project applicant shall implement  |caonstruction- ' Building
Best Management Practices (BMPs) to reduce erosion, :
sedimentation, and water quality impacts during
construction to the maximum extent practicable. At a
mihimum, the project applicant shall provide filter materials
deemed acceptable to the City at nearby catch basins to
prevent any debris and dirt from flowing into the City’s
storm drain system and.creeks.
SCA-HYD-2: NPDES C.3 Stormwater Requirements for Prior to approval |Bureau of Bureau of
Regulated Projects (#54). of construction- |Planning; Building
a. Post-Construction Stormwater Management Plan - related permit | Bureau of
Required ' Building
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Implementation/Monitoring

When

- Initial
Approval

Monitoring/
‘Inspection

i. Location and size of new and replaced |mperv|ous
Asurface

ii. Directional surface flow of stormwater runoff;
ili. Location of proposed on-site storm drain lines;

iv. Site design measures to reduce the amount of
impervious surface area; )

v. Source control measures to limit stormwater pollutlon;

vl. Stormwater treatment measures to remove pollutants
from stormwater runoff, including the method used to
hydraulically size the treatment measures; and

vii. Hydromodification management measures, if requlred

by Provision C.3; so that post-project stormwater runcff
flow and duratlon match pre-project runoff,

Required

a. Mamtenan_ce Agreément Required

The project applicant shall enter into a maintenance -
agreement with the City, based on the Standard City of
Oakland Stormwater Treatinent Measures Maintenance.
Agreement, in accordance with Provuslon C.3, which
provides, In part, for the following: .

i. The project applicant accepting responsiblllty for the
adequate installation/construction, operation,
maintehance, .inspection, and reporting of any on-site
stormwater treatment measures being incorporated
‘Into the project until the responsibility is legaily
transferred to another entity, and

ii. Legal access to the on-site stormwater treatment
measures for representatives of the City, the local
vector control district, and staff of the Regional Water
Quality Control Board, San Francisco Region, for the
purpose of verifying the implementation, operation,

-and maintenance of the on-site stormwater treatment
measures and to take corrective action if necessary.

The maintenance agreement shall be recorded at the

|Prior to building

permit final

Bureau of

-|Bullding

Bureau of
Building

County Recorder's Office at the applicant's expense.

SCA-NOI 1: Construction Days/Hours (#62), The project

- |applicant shall comply with the following restrictions

concerning construction days and hours:

a. Construction activities are limited to between 7:00 a.m.
and 7:00 p.m. Monday through Friday, except that pier
drilling and/or other extreme.noise generating
activities greater than 90.dBA shall be limited to
between 8:00 a.m. and 4:00 p. m,

b. Construction activities are limited to betwéen 9:00 a.m.
and 5:00 p.m. an Saturday. In residential zones and
within 300 feet of a.residentlal zone, construction
activities are allowed from 9:00 a.m. to-5:00 p.m. only

" within the interior of the building with the doors and
windows closed. No pler drilling or other extreme nolse
generating actuvutles greater than 90 dBA are allowed
on Saturday, - .

During
construction

N/A

Bureau of
Building

A-16
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Required

- Initial
Approval

Monitoring/
Inspection

c. No construction is allowed on Sunday or federal
holidays.

Construction activities mclude but are not limited to, truck
idling, moving equipment (mcludlng trucks, elevators, etc.)
or materials, deliveries, and construction meetmgs held on-.
site in a non-enclosed area. -

Any construction activity proposed outsnde of the above
.|days-and hours for special activities (such as concrete
pouring which may require more continuous amounts of .
time) shall be evaluated on a case-by-case basis by the City,
with criteria including the urgency/emergency nature of the
worlk, the proximity of residential or other sensitive uses,
and a consideration of nearby residents’/occupants’
preferences. The project applicant shall notify property .
owners and occupants located within 300 feet at least 14
calendar days prior to construction activity proposed
-{outside of the above days/hours. When submitting a
request to the Clty to allow construction activity outside of
the above days/hours, the project applicant shall submit
information concerning the type and duration of proposed

| construction activity and the draft public notice for City
review and approval prior to dlstributlon of the public
notice,

SCA-NOI-2: Constructlon Noise (#63). The project applicant
shall implement noise reduction measures to reduce noise -
impacts due to construction. Noise reduction measures
include, but are not limited to, the following:

a.”  Equipment and trucks used for project construction
shall utilize the best avalilable noise control techniques
(e.g., improved mufflers, equipment redesign, use of
intake silencers, ducts, engine enclosures and

: acoustlcally-attenuatmg shields or shrouds) wherever
feasible. .

b. Except as provided hereln impact tools (e.q., jack

- hammers, pavement breakers, and rock drllls) used for
project construction shall be hydraulically or electrically
powered to avoid noise associated with compressed air
exhaust from pneumatically powered tools. However,
where use of pneumatic tools is unavoidable, an
exhaust muffler on the compressed air exhaust shall be
used; this muffler can lower noise levels from the

. exhaust by up.to about 10 dBA. External jackets on the
tools themselves shall be used, if such jackets are
commerclally available, and this could achieve a
reduction of 5 dBA. Quieter procedures shall be used,
such as drills rather than impact equipment, whenever
such procedures are available and consistent with
construction procedures,

¢.  Applicant shall use temporary power poles mstead of
~ generators where feasible. . .
d. Stationary noise sources shall be located as far from

adjacent properties as possible, and they shall be
muffled and enclosed within temporary sheds,

During
construction

N/A

Bureau of
Building

incorporate insulation barriers, or use other measures
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Implementat:on/Momtoring

occupants located within 300 feet of the construction
activities at least 14 calendar days prior to commencing.
extreme noise generating activities, Prior to providing the
notice, the project applicant shall submit to the City for
review and approval the proposed type and duration of
extreme nolse generating activities and the proposed public
notice. The public notice shall provide the estimated start
and end dates of the extreme noise generating actlvmes
and describe noise attenuatlon measures to be
implemented.

) < . R When Initial - Momtorlng/
Standard Conditions of Approval/Mitigation Measures Required Approval Inspection
as determined by the City to provide equivalent nolse :
reduction.
e. The noisiest phases of construction shall be limited to
-less than 10 days at a time, Exceptidns may be allowed
if the City determines an extension Is necessary and aII
available noise reduction controls are implemented.
SCA-NOI-3; Extreme Constriction Noise (#64). |Priar to approval_" Bureau of Bureau of
a. Construction Noise Management Plan Required ?:lgfe";”::rtr"ﬁ“' Bullding - y Building
Prior to any extreme naise génerating construction actlvities redp
(e.g., pier drilling, pile driving and other activities
generating greater than 90dBA), the project applicant shall’
submit a Construction Nolse Management Plan prepared by
a qualified acoustical consultant for City review and
approval that contains a set of site-specific noise
.]attenuation measures to further reduce construction
impacts associated with extreme nolse generating activities.
The project applicant shall.implement the approved Plan
during construction. Potential attenuation measures
include, but are not limited to, the following: )
a. Erect temporary plywood nolse barriers around the {
' construction site, particularly along on sItes adjacent to
residential bunldlngs,
b. Implement “quiet” pile driving technology (such as pre-
- drilling of piles, the.use of more than one pile driver to
shorten the total pile driving duration), where feasible,
in consideration of geotechnlcal and structural
- requirements and conditions;
.- Utilize noise control blankets on the bullding structure
- as the building is erected to reduce noise emlssmn
from the site;
d. Evaluate the feasibility of noise control at the receivers I
by temporarily improving the noise reduction capability
of adjacent buildings by the use of sound blankets for
-example and implement such measure if such y
measures are feasible and would noticeably reduce
noise impacts; and
e. Monitor the effectiveness of riolse attenuation
' “measures by taking noise measurements. )
b. Public Notification Required . During Bureau of Bureau of
The project applicant shall notify property owners and |construction | Building Building

A-18
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SCA-NOI-4: Construction Noise Complaints (#66). The
project applicant shall submit to the City for review and
-lapproval a set.of procedures for responding to and tracking
complaints received pertaining to construction nolse, and
shall implement the procedures during constructlon Ata
minimum, the procedures shall include:

a. Designation of an on-site construction complaint and
enforcement manager for the project;:

A large on-site sign near the public right-of-way
containing permitted construction days/hours,
complaint procedures, and phone numbers for the
project complaint manager and Clty Code Enforcement
unit;

¢. Protocols for recelvlng, respondmg to, and trackmg
’ recelved complaints; and

Maintenance of a camplaint log that records received
‘complaints and how complaints were addressed, which
shall be submitted to the City for review upon the Clty s
‘request,

b.

Prior to approval
of construction-
related permit

Bureau of -
Building

Bureauof - -
Building

SCA-NOI-5: Exposure to Community Noise (#67). The project.
applicant shall submit a Noise Reduction Plan prepared by a
qualified acoustical engineer for City review and approval
that contains nolse reduction measures (e.g., sound-rated
window, wall, and door assemblies) to achieve an
acceptable interior noise level in accardance with the land
use compatibility guidelines of the Noise Element of the
Oakland General Plan. The applicant.shall Implement the
approved Plan during construction. To the maximum extent
practicable, intérior noise levels shall not éxceed the .
following: ’

a. 45 dBA: Residential activities, civic activities, hotels ‘

b. 50 dBA: Administrative offlces group assembly
activities

¢. 55 dBA: Commercial activities
d. 65 dBA: Industrial activities

Priot to approval
of construction-
related permit

Bureau of
Planning

Bureau of
Building

SCA-NOI-6: Operat/onal Noise (#68). Noise levels from the
project site after completion of the project (i.e., during
project operation) shall comply with the performance
standards of chapter 17.120 of the Oakland Planning Cede
and chapter 8.18 of the Oakland Municipal Code. If noise
levels exceed these standards, the actijvity causing the noise
shall be abated until appropriate noise reduction measures
have been installed and compliance verified by the City.

SCA- TRANS 1 Constructlon Actlwty in the Publlc nght of-
Way (#76).

"|a. Obstruction Permit Required

The project applicant shall obtain an obstruction pérmit
from the City prior to placing any temporary construction-

Ongoing

Prior to Approval
"|of Construction
Related Permit

" [N/A

Department of
Transportation

Bureau of
Building

Department of |
Transportation
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related obstruction In the public right-of-way, including City
-|streets, sidewalks, bicycle facilities, and bus stops.

\ .
. When Initial Monitoring/
Standard Conditions of Approval/Mitigation Measures Required -_Approval Inspection

b. Traffic Control Plan Reqmred

In the event of obstructions to vehicle or bicycle travel
lanes, bus stops, or sidewalks, the project applicant shall
submlt a Traffic Control Plan to the City for review and
approval prior to obtdining an obstruction permit. The
project applicant shall submit evidence of City approval of
the Traffic Control Plan with the application for an
obstruction permit. The Traffic Control Plan shall contain a
set of comprehensive traffic control measures for auto,
transit, bicycle, and pedestrian accommodations (or
detours, if accommodations are not feasible), Includmg
detour signs if required, lane closure procedures, signs,
‘|cones for drivers, and designated construction access
‘|routes. The Traffic Control Plan shall be in conformance -
with the City’s Supplemental Design Guidance for

Construction Zones..

Accommodating Pedestrians, Bicyclists, and Bus Facilities in

The project

applicant shall _

implement the
approved Plan
during
construction,

Department of

‘Transportation

Department of
Transportation

¢. Repair of City Streets

The project applicant shall repair any damage to the publi¢
right-of way, including streets and sidewalks, caused by
project construction at his/her expense within one week of
the occurrence of the damage (or excessive wear), unless
further damage/excessive wear may continue; in such case,
repalr shall occur prior to approval of the fmal inspection of
the construction-related permit. All damage that is a threat
to public health or safety shall be repaired immediately,

Prior to building
permit final

N/A

Department of
Transportation

SCA-TRANS-2; Bicycle Parking (#77). The project applicant
shall comply with the City of Oakland Bicycle Parking
Requirements (chapter 17.118 of the Qakland Planning
Code). The project drawings submitted for construction-
related permits shall demonstrate compllance with the
requirements,

Prior to Approval
of Construction
Related Permit

Bureau of
Planning

Bureau of
Building’

SCA-TRANS-3: Transportation Improvements (#78). The
project applicant shall implement the recommended on-
and off-site transportation-related improvements contained
within the Transportation Impact Review for the project
(e.g., signal timing adjustments, restriping, signalization,

. trafﬁc control devices, roadway reconfigurations,
-|transportation demand management measures, and transit,
pedestrian, and bicyclist amenities). The project applicant is
responsuble for funding and installing the improvements,

the City and/or other applicable regulatory agencies such
as, but not limited to; Caltrans (for improvements related to
Caltrans facilities) and the California Public Utilities '
Commission (fof improvements related to railroad
crossings), prior to Installing the Improvements. To
implement this measure for intersection modifications, the
project applicant shall submit Plans, Specifications, and
Estimates (PS&E) to the City for review and approval. All

and shall obtain all necessary permits and approvals from -

Prior to building
permit final or as
otherwise
specified

Bureau of
Building; .
Department of
Transportation

Bureau of
Building

elements shall be designed to applicable City standards in

A-20




DECEMBER 2019

88 GRAND AVENUE PROJECT - CEQA ANALYSIS
ATTACHMENT A

Implementation/Monitoring '

a. Transportation and Parkmg Demand Management
(TDM) Plan Required

The project applicant shall submit a Transportatton and
Parking Demand Management (TDM) Plan for review and
approval by the City.

i, The goals of the TDM Plan shall be the following:

«  Reduce vehicle traffic and parking demand
generated by the project to the maximum extent
-practicable.

*  Achieve the following prOJect vehicle tnp
reductions (VTR):

related permit

BN
When- Initial Monitoring/
- Standard Conditions of Approval/Mmgatlon Measures Required Approval Inspection
effect at the time of construction and all new or upgraded ' :
signals shall include these enhancements as required by the
City. All other facilities supporting vehicle travel and
alternative modes through the intersection shall be brotight
up to both City standards and ADA standards (according to
Federal and State Access Board guidelines) at the time of
construction. Current City Standards call for, among other
items, the elements listed below:
a. 2070L Type Controller with cabinet accessory
|b. GPS co'mmunication (clock)
¢ Accessible pedestrian crosswalks according to Federal
and State Access Board guxdelmes with signals (audible
and tactile) ,
d. Countdown pedestrian head module switch out
e. City Standard ADA wheelchair ramps
f.  Video detection on existing (or new, If required)
g.. Mast arm poles, full activation (where applicable)
h.  Polara Push.buttons (full activation)
i. Bicycle detection (full activation)
I Pull boxes
k. Signal Interconnect and communication with trenching
: (where applicable), or through existing conduit (where
applicable), 600 feet maximum
. Conduit. replacement contmgency
m. Fiber switch / '
n, PTZ camera (where appllcable) )
0. Transit Signal Priority (TSP) equipment consnstent Wlth
other signals along corridor
p. Slgnal timing plans for the slgnals in the coordinatlon
group
d. Bl-directional curb ramps (where feaslble and if project
is on a street corner) )
r. Upgrade ramps on receiving curb (where feasible and if
project is on a street corner)
SCA-TRANS-4: Transportation and Parking Demand Prior to approval [Bureau of - N/A
Management (#79). of construction- [Planning

A-21
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When
Required

Initial

Monitoring/

Inspection

o Projects generating 50-99 net new a.m. or p.m.
peak hour vehicle trips: 10 percent VTR

0 PrOJects generating 100 or more net new a.m,
-or p.m. peak hour vehicle trips: 20 percent VTR
¢ Increase pedestrian, bicycle, transit, and "
carpool/vanpool modes of travel. All four modes of
. travel shall be considered; as appropriate.
* Enhance the City's transportation system,
consistent with City policies and programs.

i, The TDM Plan should include the following:

+ Baseline existing conditions of parking and
- curbside regulations within the surrounding
_neighborhood that could affect the effectiveness of
. TDM strategies, including inventory of parkmg
spaces and occupancy If applicable,
"»  Proposed TDM strategies to achieve VTR goals (see
’ below).

iii. . For employers with 100 or more employees at the
subject site, the TDM Plan shall also comply with the
requirements of Oakland Municipal Code Chapter 10.68
Employer-Based Trip Reduction Program.

iv. The following TDM strategies must be incorporated
into a TDM Plan based on a project location or other

" characteristics. When required, these mandatory
strategies should be Identlfied as a credit toward a -
project’s VTR,

[See additional . table below]

v. Other TDM strategles to consider include, but are not-
limited to, the following:

‘s . Inclusion of additional long-term and short -term
bicycle parking that meets the design standards set
forth in chapter five of the Bicycle Master Plan and
the Bicycle Parking Ordinance (chapter 17,117 of
the Oakland Planning Cede), and shower and locker
facilities in commercial developments that exceed
the requirement.

»  Construction of and/or access to bikeways per the
Bicycle Master Plan; constructlon of priority
bikeways, on-site signage and bike lane striping.

+ Installation of safety elements per the Pedestrian
Master Plan (such as crosswalk striping, curb ramps,

-.count down signals, bulb outs, etc.) to encourage
convenient and safe crossing at arterials, in addition
to safety elements required to address safety
impacts of the project.

+ - Installation of amenities such as Ilghtmg, street
trees, and trash receptacles per the Pedestrian
Master Plan, the Master Street Tree List and Tree
Planting Guidelines {which can be viewed at '
http://www2.0aklandnet.com/oakcal/groups/pwa/
documents/report/0ak042662.pdf and
http://www2.0aklandnet.com/oakcal /groups/pwa/
documents/form/oak025595 pdf, respectlvely)

Approval

A-22.




DECEMBER 2019

A

88 GRAND AVENUE PROJECT - CEQA ANALYSIS
ATTACHMENT A

- lmplementation‘/Monitoring

Standard Condmons of ApprovaI/Mltigatlon Measures

When
Required

Initial

_Approval

Monitoring/

" Inspection

" [and any applicable streetscape plan.

Construction and development of transit
stops/shelters, pedestrian access, way finding
signage, and lighting around transit stops per

- transit agency plans or negotiated improvements.,

Direct on-site sales of transit passes purchased and
sold at a bulk group rate (through programs such
as AC Transit Easy Pass or a similar program
through another transit agency). -

Provision of a transit subsidy to employees or
resldents, determined by the project applicant and

. subject to review by the City, If employees or

residents use transit or commute by other
alternative modes. : _

Provision of-an ongoing contribution to transit
service to the area between the project and nearest’
mass transit station prioritized as follows: 1)
Contribution to AC Transit bus service; 2)
Contribution to an existing area shuttle service;

-and 3) Establishment of new shuttle service, The

amount of contribution (for any of the above

. scenarios) would be based upon the cost of

establishing new shuttle service (Scenario 3).
Guarahteed ride home program for employees,
either through 511.org or through separate -
program,

Pre-tax commuter benefits (commuter checks) for
employees.

Free designated parklng spaces for on-site car-
sharing program (such as City Car Share, Zip Car,
etc.) and/or car-share membershlp for employees'
or tenants. -

"On-site carpooling and/or vanpool program that

includes preferential (discounted-or free) parking

" for carpools and vanpools.

Distribution of information concerning alternative
transportation options, :

Parking spaces .sold/leased separately for
residential-units. Charge employees for parking, or
provide a cash incentive or transit pass alternative

to a free parking space in commercial properties.

Parking management strategies including

-attendant/valet parking and shared parking spaces.
. Requiring tenants to provide opportunities and the

ability to work off-site.

Allow employees or residents to adjust their work
schedule in order to complete the basic work
requirement of five eight-hour workdays by
adjusting their schedule to reduce vehicle trips to
the worksite (e.g., working four, ten-hour days;
allowing employees to work from-home two days
per week).

Provide or require tenants to provide employees
with staggered waork hours involving a shift in the

set work hours o_f all employees at the workplace
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Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

When
Required

“Initial
Approval

Monitoring/

or flexible worlk hours involving indlvldually
determined worlk hours.

The TDM Plan shall indicate the estimated VTR for each
strategy, based on published research or guidelines where
feasible, For TDM Plans containing ongoing operational VTR
strategies, the Plan shall include an ongoing monitoring and
enforcement program to ensure the Plan is implemented on
an ongoing basis during project operation. If an annual
compliance report is required, as explainéd below, the TDM
Plan shall also specify the topics to be addressed in the
annual report,

_Inspection

b. TDM implementation - Physlcal Irhpi'ovements

For VTR strategies involving physical improvements, the
project applicant shall obtain the necessary
permits/approvals from the City and install the
improvements prior to the completion.of the project.

Prior to building
permit final

Bureau of
Building

Bureau of
Building

le. TDM Iinplementation - Ohemtional Strategies

For projects that generate 100 or more net new a.m. or
p.m. peak hour vehicle trips and contain ongoing
operational VTR strategies, the project applicant shall
submit an annual compliance report for the first five years
following completion of the project (or completion of each
phase for phased projects) for review and approval by the
City. The annual report shall document the status and .
effectiveness of the TDM program, including the actual VTR
achieved by the project during operation. If deemed
necessary, the City may elect to have a peer review
consultant, paid for by the project applicant, review the
annual report, If timely reports are not submitted and/or-
the annual reports indicate that the project applicant has
failed to implement the TDM Plan, the project will be
considered in violation of the Conditions of Approval and
the City may initiate enforcement action as provided for in
|these Conditions of Approval. The project shall not be
Jconsidered in violation of this Condition if the TDM Plan is
implemented but the VTR goal is not achieved..

Ongoing

Department of
Transportation

Department of |

Transportation

a. PEV-Ready Parjkmg Spaces

The applicant shall submit, for review and approval of the
Building Official and Zoning Manager, plans that show the -
location of parking spaces equipped with full electrical

per the requirements of Chapter 15.04 of the Oakland

Municipal Code. Building electrical ptans shall Indicate

|sufficient electrical capacity to supply the required PEV-
Ready parkmg spaces.

circuits designated for future PEV charging (i.e. "PEV-Ready") |-

Permit

SCA-TRANS-5: Traffic Impact Fee (#80). Prior to Issuance {Bureau of N/A
The project applicant shall comply with the requirements of |Of a Bullding Building
.|the City of Oakland Transportation Impact Fee Ordinance  |Permit ,
(chapter 15.74 of the Oakland Municipal Code).
SCA-TRANS-6: Plug-In Electric Vehicle (PEV) Chargmg Prior to Issuance |Bureau of Bureau of '
Infrastructure (#83). : of a Building Building Building
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Implementation/Monitoring
" When Initial Mon'itoring/
Standard Conditions of ApprovaI/Mitlgatlon Measures __Required Approval lnspection

b. PEV-Capable Parking Spaces Prior to Issuance |Bureau of |Bureau of -
[The applicant shall submit, for review and approval of the ([Of aBuilding Building Building

Building Official, plans that show the location of Permit -

inaccessible conduit to supply PEV-capable parking spaces

per the requirements of Chapter 15.04 of the Oakland

Municipal Code. Building-electrical plans shall indicate

sufficient electrical capacity to supply the required PEV-
- |capable parking spaces. ] _

¢. ADA-Accessible Spaces o _|Prior to Issuance |Bureau of Bureau of

The applicant shall submit, for review and approval of the - gg?m%t'"d'"g Building Building

Building Officlal, plans that show the location of future
accessible EV parking spaces as required under Title 24
Chapter 11B Table 11B-228.3.2.1, and specify plans to
construct all future accessible EV parkmg spaces with-
appropriate grade, vertical clearance,.and accessible path of
travel to allow Installatlon of accessible EV charging
station(s).

- |SCA-UTIL-1: Sanitary Sewer System (#89). The project
applicant shall prepare and submit a Sanitary Sewer Impact
Analysis to the City for review and approval in accordance
with the City of Oakland Sanitary Sewer Design Guidelines.
The Impact Analysis shall include an estimate of pre-project
and post-project wastewater flow from the project site. In
the event that the Impact Analysis indicates that the het
increase in project wastewater flow exceeds City-projected
increases in wastewater flow in the sanitary sewer system,
the project applicant shall pay the Sanitary Sewer Impact
Fee in accordance with the City's Master Fee Schedule for
funding Improvements to the sanitary sewer system.

Prior to approval
of construction-
related permit

Public Works
Department,
Department of
Engmeering
and
Construction

SCA-UTIL-2: Storm Drain System (#90). The project storm
drainage system shall be designed in accordance with the

City of Oakland’s Storm Dralnage Design Guldelines. To the

maximum extent practicable, peak stormwater runoff from
the project site shall be reduced by at least 25 percent
compared to the pre-project condition,

|Prior to abproval

of construction--
related permit

Bureau of
Building

' Buildin_g

Bureau of

SCA-UTIL-3: Recycling Collection and Storage Space (#86). -

‘| The project applicant shall comply with the City of Oakland
Recycling Space Allocation Ordinance (chapter 17.178 of
the Oakland Planning Code). The project drawings
submitted for construction-related permits shall contain
recycling collection and storage areas in compliance with
the Ordinance. For residential projects, at least two (2) cubic
feet of storage and collectlon space per residentlal unit-is
required, with a minimum of ten (10) cubic feet. For
nonresidential projects, at least two (2) cubic feet of storage
and collection space per 1,000 square feet of building floar
area Is required, with a' minimum of ten (10) cubic feet,

Prior to approval -
of construction-
related permit

Bureauvof
Planning

Bureau of
Building

SCA-UTIL-4: Construction and Demolition Waste Reduction

and Recycling (#84). The project applicant shall comply with-

the City of Oakland Construction and Demolition Waste
Reduction and Recycling Ordinance (chapter 15,34 of the

Prior to approval

of construction-
related permit

Public Works
Department,
Environmental

| Public Works

Department,
Environmental

A-25



88 GRAND AVENUE PROJECT - CEQA ANALYSIS
ATTACHMENT A

DECEMBER 201 9

Implementation/Monitoring

' Standard Conditions of'ApprovaI/Mitigation Measurés

When
Required

Initial

Approval

Monitoring/
Inspection

‘|Oakiand Municipal-Code) by submitting a Construction and
Demolition Waste Reduction and Recycling Plan (WRRP) for
City review and approval, and shall implement the approved
"|WRRP. Projects subject to these requirements Include all
hew construction, renovations/alterations/modifications
with construction values of $50,000 or more (except R-3
type construction), and all demolition (including soft
demolition) except demolition of type R-3 construction, The
WRRP must specify the methods by which the project will
divert construction and demolition debris waste from
-landfill disposal in accordance with current City -
requirements. The WRRP may be submitted electronically at
www.greenhalosystems.com or manually at the City's Green
Building Resource Center. Current standards, FAQs, and
forms are avaliable on the City's website and in the Green
Building Resource Center.

Services .
Division

Services .
Division |

SCA-UTIL-5: Underground Utilities (#85). The project
applicant shall place underground all new utilities serving
the project and.undeér the control of the project applicant
and the City, including all new gas, electric, cable, and
telephone facilities, fire alarm conduits, street Ilght wiring,-
and other wiring, condults and similar fac:lmes The new
facilities shall be placed underground along the.project’s"
street frontage and from the project structures to the. palnt
of service. Utilities under the control of other agencies, such

shall. be installed in accordance wlth standard speclfications
of the serving utilities,

as PG&E, shall be placed underground if feasible. All utilities _

tDuring -

construction

N/A

Bureau of
Building . -

|SCA-UTIL-6: Green Building Requirements (#87).

a. Compliance with Green Building Requirements Durmg
Plan-Check -

The project applicant.shall comply with the requirements of
the California Green Building Standards (CALGreen)
mandatory measures and the applicable requirements of the
City of Oakland Green Building Ordinance (chapter 18.02 of
the Oakland Municipal Code).

i, The following information shall be submltted to the
City for review and approval with the appllcatlon for a
building permit: ’

s Documentation showmg compllance with Title 24 of

the current version of the Cahforma Building Energy"
" Efficiency Standards,

»-  Completed copy of the final green building checklist
approved during the review of the Plannlng and
Zoning permit. .

o -Copy of the Unreasonable Hardsh;p Exemptlon if
granted, durmg the review of the Planning and
Zoning permit,

« . Permit-plans that show, in general notes, detalled
design drawings, and specifications as necessary,
compliance with the items listed In subsection (ii)
below.

* Copy of the signed statement by the Green Building

Certifier approved during the review of the Planning

Prior to approval
of construction-
related permit

Bureau of
Building

N/A

A-26




DECEMBER 2019

88 GRAND AVENUE PROJECT - CEQA ANALYSIS

ATTACHMENT A

)

‘Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

When
" Required

Initial
Approval

Monitoring/
Inspection.

and Zoning permit that the project complied with
. the requirements of the Green Building Ordinance.
»  Signed statement by the Green Building Certifier
that'the project still complies with the requirements
of the Green Building Ordinance, unless an
Unreasonable Hardship.Exemption was granted
- during the review of the Planning and Zonmg
. permit, -
«  Other documentation as deemed necessary by the
: City to demonstrate compllance with the Green
Building Ordmance

il." The set of plans in subsection (f) shall demonstrate
compllance with the following: .

. e  CALGreen mandatory measures, '

"o . All green building points identified on the checklist
approved during review of the Planning and Zoning
permit, unless a Request for Revision Plan-check
application Is submitted and approved by the
Bureau of Planning that shows the previously
approved points.that will be eliminated or
-substituted.

s The required green building point mlnlmums ln the
appropriate credit categories.

‘b. Compliance with Green Bulldmg Requirements During
* Construction

The project applicant shall comply with the applicable_
requirements of CALGreen and the Oakland Green Building
Ordinance during constructlon of the project. -

The following information ‘shall be submltted to ‘the City for
review and approval:.

I.  Completed copies of the green building checkllsts
-approved during the review of the Planning and Zoning
permit and during the review of the building permit.

- |li,  Slgned statement(s) by the Green Building Certifier
during all relevant phases of construction that the
project complies with the requirements of the Green
Building Ordinance.

iii. Other documentation as deemed necessary by-the City
to demonstrate compliance with the Green Building
Ordinance.

During .
construction

N/A

Bureau of
Building

le. Compliance with Green Bulldmg Requlrements After
Construction

Prior to the finalizing the Building Permit, the Green
Building Certifier shall submit the appropriate . .
documentation to City staff and attain the minimum
required point level.

Prior to Final .
Approval

Bureau of
Planning

Bureau of
Building

SCA-UTIL-7: Water Efficient Landscape Ordinance (WELO)
(#92).

“|The prOJect applicant shall comply with Callfornia s Water
Efficient Landscape Ordinance (WELO) in order to reduce
landscape water usage. For any Iandscape project with an

Prior to approval
of construction-
related permit

Bureau of
Planning

Bureau of

Building
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Standard Conditions of Approval/Mitigation Measures

Implementation/Monitoring

When
Required

Initial
Approval

Monitoring/
Inspection

aggregate (total noncontiguous) landscape area equal to
2,500 sq. ft. or less. The project applicant may implement .
either the Prescrlptlve Measures or the Performance
Measures, of, and in accordance with the California's Model
Water Efﬂcient Landscape Ordinance. For any landscape

| project with an aggregate (total noncontiguous) landscape
area over 2,500 sq. ft., the project apphcant shall’
Implement the Performance Measures in accordance with
the WELO.

|Prescriptive Measures: Prior to construction, the project
applicant shall submit documentation showmg ‘compliance
with Appendix D of California’s Model Water Efficlent
lLandscape Ordlnance (see website below starting on page
23): .

http //www water.ca. gov/wateruseefﬁclency/landscapeordl
nance/docs/Title%2023%20extract%20-
%200fficlal?%20CCR%2 0pages.pdf

Performance Measures: Prlor to construction, the project
‘[applicant shall prepare and submit a Landscape

‘| Documentation Package for review and approval, which
includes the follawing:

a. Project
I. Date,

1. Applicant and property owner name,.
ill, Project address,
lv. Total landscape area,

v. Project type (_new. rehabl'lltated, cemetery, or home
“owner’installed),

vi. Water supply type and water purveyor,
vil. Checklist of documents in the package, and,

viil. Applicant signature and date with the statement: “|
agree to comply with the requirements of the water
efficient landscape ofdinance and submit a complete
Landscape Documentation Package.”

. |b. Water Efficlent Landscape Worksheet

1 1. Hydrozone Information Table

ii. Water Budget Calculations with Maximum Applied .
Water Allowance (MAWA) and Est:mated Total Water
Use

¢. Soil Management.Report

d.‘Landscape Design Plan

e. lrrigation Design Plan, and

f. Grading Plan

“{Upon installation of the Iandscapmg and irrigation systems,
the Project applicant shall submit a Certificate of -
Completion and iandscape and irrigation maintenance )
schedule for review and approval by the City. The Certificate

of Compliance shall also be submitted to the local water
purveyor and property owner or his or her designee.
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For the specific requirements within the Water Efficient
“|Landscape Worksheet, Soil Management Report, Landscape
Design Plan, Imgatlon Design Plan and Grading Plan see

~ {the link below.

http.//www. water.ca. gov/wateruseefﬁc:ency//andscapeordl

Approval

nance/docs/Title%2023%20éxtract%20-

%200fficial%20CCR%20pages.pdf

'Prowded below is the table for SCA-TRANS-1: Transportatlon and Parking Demand
Management (#80), section a. Transportation and Parkmg Demand Management (TDM)

Plan Requlred subsection iv.

Improvement

Required by code or when...

Bus boarding bulbs or islands

Abus boarding bulb or island does not already exist and

“a bus stop is located along the project frontage; and/or

A bus stop along the project frontage'serves a route with
15 minutes or better peak hour service and has a shared
bus-bike lane curb. .

Bus shelter

A stop with no shelter is located wlthm the project
frontage, or

The project i is located within 0.10 miles of a flag stop
with 25 or more boardings per day.

Concrefe bus pa'd

A bus stop Is located along the project frontage and a
concrete bus pad does not already exist.

Curb extensions or bulb-outs

“Identified as an Improvement within site analysis.

Implementation of a corridor-level.
hikeway improvement

A buffered Class Il 'or Class IV bikeway facility is in a local’
or county adopted plan wnthln 0.10 miles of the project
location; and

The project would generate 500 or more daily bicycle -
trips. \ .

Implémentation of a corridor-level
.| transit capital improvement

A high- quallty transit facjlity is in a local or county -
adopted plan within 0.25 miles of the project location;
and

‘The project would generate 400 or more peak period

transit trips,

Installation of amenities such as
lighting; pedestrian-oriented green
infrastructure, trees, or other '
greening landscape; and trash
receptacles per the Pedestrian Master
-Plan and any applicable stréetscape
plan.

Always required.

Installation of safety |mprovements
identified in the Pedestrian Master
Plan (such as crosswalk striping, curb
ramps, count down signals, bulb outs,
etc)

When improvements are identified in the Pedestrian
Master Plan along project frontage oratan adjacent
Intersectlon
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Improvement

Required by code or when...

In-street bicycle corral

A project includes more than 10,000 square feet of -
ground floor retail, is located along a Tier 1 bikeway, and
on-street vehicle parklng is provided along the prOJect ’
frontages.

Intersection improvements'

Identified as an improvement Wlthll’l 5|te _analysis,

New sidewalk, curb ramps, curb and
gutter meeting current City and ADA
standards

Always required.

‘No monthly permits and estabhsh
minimum price floor for publlc
parking?

If proposed parking ratio exceeds 1:1000 sf,
(commerclal) .

Parking garage is de5|gned with
| retrofit capability

Optional if proposed parking ratio exceeds 1:1,25
(residential) or 1:1000 sf. (commércial).

Parking space reserved for car share

If a project.is providing parking and a project is located

-within downtown. One car share space reserved for

buildings between 50 ~ 200 units, then one car share
space per 200 units,

Paving, lane striping or restriping
(vehicle and hicycle), and signs to
midpoint of street section :

Typically required.

Pedestrian crossing improvements

Identified as an improvemient withih site analysis.

Pedestrian-supportive signal changes®

Identified as an improvement within operations analysis.

Real-time transit information system

A project frontage block Includes a bus stop or BART

“station and s along a Tier 1 transit route with. 2 or more

routes or peak period frequency of 15 minutes or better,

Relocating bus stops to far side

A project Is located within 0,10 mile of any active bus
stop that is currently near-side,

Signal upgrades*

Project size exceeds 100 residential units, 80,000 sf, of
retail, or 100,000 sf, of commercial; and -

. Project frontage abuts an intersection with slgnal

infrastructure older than 15 years.

Transit queue jumps

Identified as a needed impfovement wuthm operations
analysis of a project with frontage.along a Tier 1 transit
route with 2 or more routes or peak perlod frequency of
15 minutes or better.

Trenching and placement of conduit
for providing traffic S|gnal
interconnect

Project size exceeds 100 units,.80,000.sf. of retalil, or
100,000 sf. of commercial; and )
Project frontage block is identified for signal Interconnect
improvements as part of a planned ITS impravément; and
A major translt improvement is identified within
operations analysis requiring traffic signal interconnect.

Unbundled parking

If proposed. parking ratio exceeds 1:1.25 (residential).

! lncludmg but not limited to wsnb:lvty lmprovements shortenmg corner radii, pedestnan safety
islands, accounting for pedestrian desire lines. .
? May also provide a cash incentive ‘or transit.pass alternatlve to a free parking space in

commercial properties,

3 Including but not limited to reducing sngnal cycle lengths to less than 90 seconds to avoid
pedestrian- crossings against the signal, providing a.leading pedestrian interval, provide a “scramble"

signal phase where appropriate.

4 Includmg typical traffic hghts pedestrian signals, blke actuated sngnals transit-only SIgnals '
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From: Vollmann, Peterson

To: Sara F. Dudley

Cc: Payne, Catherine

Subject: RE: PLN 18-406

Date: Monday, March 2, 2020 12:19:28 PM

If you want the content in the links printed into the packet that goes to the Planning Commission
then you need to provide a hard copy, otherwise they will be provided with the link citation as
submitted with your appeal.

Peterson Z. Vollmann | Planner IV | City of Oakland | Bureau of Planning | 250 Frank H. Ogawa,
Suite 2114 |Oakland, CA 94612 | Phone: (510)238-6167 | Fax: (510)238-4730 | Email:

pvollmann@oaklandca.gov | Website: https://www.oaklandca.gov/

From: Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]
Sent: Monday, March 2, 2020 10:45 AM

To: Vollmann, Peterson <PVolimann@oaklandca.gov>

Cc: Payne, Catherine <CPayne@oaklandca.gov>

Subject: RE: PLN 18-406

Correct. At issue are documents which are identified by URL - weblinks
to supporting documents, that are cited by ourselves and our experts.
We typically put this sort of material on a flash drive or CD. Our
comment letter and expert reports, and any exhibits to those, would be
in print. I'm also available to discuss by phone if you would like.

Yours,
Sara Dudley

From: Vollmann, Peterson <PVollmann@oaklandca.gov>
Sent: Monday, March 2, 2020 10:40 AM

To: Sara F. Dudley <sdudley@adamsbroadwell.com>

Cc: Payne, Catherine <CPayne@oaklandca.gov>
Subject: RE: PLN 18-406

When you are referring to links are you talking about sources of information that you are citing
versus documents that you have had prepared?

Peterson Z. Vollmann | Planner IV | City of Oakland | Bureau of Planning | 250 Frank H. Ogawa,
Suite 2114 |Oakland, CA 94612 | Phone: {510)238-6167 | Fax: {510)238-4730 | Email:
pvollmann@oaklandca.gov | Website: https://www.oaklandca.gov/

From: Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]
Sent: Monday, March 2, 2020 10:37 AM



To: Vollmann, Peterson <PVollmann andca.gov>
Cc: Payne, Catherine <CPayne klandca.gov>
Subject: RE: PLN 18-406

Thank you for the quick response. With all documents at the links
attached, it would be over 500 pages. Also, our prior filed comments
contained links as well, which are in the record and we had not planned
on reattaching in print. Let us know if you would like those prior
documents in hard copy.

Yours,
Sara

From: Vollmann, Peterson <PVollman aklandca.gov>
Sent: Monday, March 2, 2020 10:31 AM

To: Sara F. Dudley <sdudley@adamsbroadwell.com>

Cc: Payne, Catherine <CPayne@oaklandca.gov>
Subject: RE: PLN 18-406

Typically we get everything in a hard copy so we can reproduce it for the Planning Commission
exactly as filed, and we also like to have everything including the appeal application on a thumb
drive/CD as well so we can upload the electronic version. How many pages are we talking about?

Peterson Z. Vollmann | Planner IV | City of Oakland | Bureau of Planning | 250 Frank H. Ogawa,
Suite 2114 |Oakland, CA 94612 | Phone: (510)238-6167 | Fax: {510)238-4730 | Email:
pvollmann@oaklandca.gov | Website: htips://www.oaklandca.gov/

From: Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]
Sent: Monday, March 2, 2020 10:16 AM
To: Vollmann, Peterson <PVollmann@oaklandca.gov>

Subject: PLN 18-406

[EXTERNAL] This email originated outside of the City of Oakland. Please do not click links
or open attachments unless you recognize the sender and expect the message.

Mr. Vollmann,

With regard to appeals of planning decisions, would the City accept
voluminous attachments and exhibits on a CD or flash drive, or must all
attachments be provided in printed copies when delivered to your
office”? Please let us know as soon as possible.



Thank you.

Yours,
Sara Dudley

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: {916) 444-6201, ext. 17

Fax: {916) 444-6209

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you
are not the intended recipient, please contact the sender and delete all copies.
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EXHIBIT C



From: Sara F. Dudley

To: socalorders; David Garcia

Cc: Sara F. Dudley; Lorrie ). Lele
Subject: 88 Grand Avenue filing today

Date: Monday, March 2, 2020 12:42:00 PM

Attachments: Appeal Form Signed.pdf
EXHIBIT B - 3-2-20.pdf
EXHIBIT C - 3-2-20.pdf
EXHIBIT D - 3-2-20,pdf
EXHIBIT E - 3-2-20.pdf
SUPPORTING MATERIALS CITED IN WEBLINKS.docx

We are finalizing our letter, and Exhibit A, but in the meantime, please prepare
the following which will need to be printed, 2 copies. Please note that it must
be delivered by 4pm. Call me directly if you have any issues. Please try to be
there as soon as possible.

Attached to the Appeal Letter:
1. Appeal Form, attached
2. Check for $1622.57 made out the City of Oakland, Department of
Planning & Building you informed us that you can cut this check
and bill us.
3. Exhibit B, attached, January 6, 2020 Comment Letter and all expert
reports & exhibits
. Exhibit C, attached, Email from P. Vollmann
. Exhibit D, Design Review Application
. Exhibit E, Tier 4 specifications
“Supporting Materials...” This is a cover sheet. The supporting
materials themselves are being sent in a separate email
because they are large files, and I did not want this email to
bounce.

N o v

Please call if you have any questions.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209

sdudlev@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you
are not the.intended.recipient, please, contact the sender.and.delete.all copies.... ...




DUDLEY DECLARATION

EXHIBIT D



From: Sara F. Dudley

To: John Jacques; socalorders; David Garcia
Cc: Sara.F. Dudley

Subject: Final documents for 88 Grand

Date: Monday, March 2, 2020 1:51:36 PM

Attachments: 4728-008j - Appeal Cover Letter.pdf
EXHIBIT A - 3-2-20 .pdf ’
4782-007] - Appeal - 88 Grand - Oakland (3-2-20).pdf

Attached is:

1. Cover letter — print in color. This is the first document.

2. Appeal letter — print in color

3. Exhibit A — print the letter itself in color, the attachments can be
B&W

The Cover Letter lists the major categories of files, so should be helpful.
Call me with questions. Due at 4pm. Thank you.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209
sdudley@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you
are not the intended recipient, please contact the sender and delete all copies.




From: Sara F. Dudley

To: John Jacques; socalorders; David Garcia
Cc: Lorrie ). Lele

Subject: RE: Emailing: 88 Grand Supporting Dox.zip
Date: Monday, March 2, 2020 1:11:00 PM

We are finalizing the letter itself and Exh. A now. In the meantime, you can start copying evetything else and cut the
check. Thank you!

From: John Jacques <jjacques(@countylegalsve.com>

Sent: Monday, March 2, 2020 1:10 PM

To: Sara F. Dudley <sdudley@adamsbroadwell.com>; socalorders <socalorders@countylegalsve.com>; David
Garcia <dgarcia@countylegalsvc.com>

Cc: Lorrie J. LeLe <ljlele@adamsbroadwell.com>

Subject: RE: Emailing: 88 Grand Supporting Dox.zip

Yes - I got it Sarah..

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017

(213) 327-0014
jjacques@countylegalsve.com

From: Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]
Sent: Monday, March 2, 2020 1:09 PM

To: John Jacques <jjacques@countylegalsvc.com>; socalorders <socalorders@countylegalsve.com>; David Garcia
<dgarcia@countylegalsvc.com>

Cc: Lorrie J. LeLe <ljlele@adamsbroadwell.com>

Subject: RE: Emailing: 88 Grand Supporting Dox.zip

Plus our prior email. Do you have it?

From: John Jacques <jjacques@countylegalsvc.com>

Sent: Monday, March 2, 2020 1:06 PM

To: Sara F. Dudley <sdudley@adamsbroadwell.com>; socalorders <socalorders@countylegalsve.com>; David
Garcia <dgarcia@countylegalsvc.com>

Cc: Lorrie . LeLe <ljlele@adamsbroadwell.com>

Subject: RE: Emailing: 88 Grand Supporting Dox.zip

Sara - is this everything?

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017



(213) 327-0014
jjacques@countylegalsvc.com

From: Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]
Sent: Monday, March 2, 2020 1:04 PM

To: socalorders <socalorders@countylegalsve.com>; David Garcia <dgarcia@countylegalsvc.com>
Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>; Lorrie J. LeLe <ljlele@adamsbroadwell.com>
Subject: FW: Emailing: 88 Grand Supporting Dox.zip

Our email was rejected as undeliverable. I have created a shared folder for you on OneDrive with this material
(OneDrive is like Dropbox). Please click here to access - https://adamsbroadwell-

my.sharepoint.com/:f:/p/dweber/EnSnTyh2P6dMoLIIMFiIN20BKy4BYBcXbXVC35e0iNVbZw?e=VxeMnR

Please let me know ASAP if you are having difficulty. Deadline to file is 4pm.
Thank you.

Sara

From: Sara F. Dudley <sdudley@adamsbroadwell.com>

Sent: Monday, March 2, 2020 12:49 PM

To: socalorders <socalorders@countylegalsvc.com>; David Garcia <dgarcia@countylegalsvc.com>
Cc: Lorrie J. LeLe <ljlele@adamsbroadwell.com>; Sara F. Dudley <sdudley@adamsbroadwell.com>
Subject: Emailing: 88 Grand Supporting Dox.zip

Attached are the supporting documents, referenced in our immediately prior email.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209
sdudley@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the
intended recipient. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.



DUDLEY DECLARATION

EXHIBIT E



From: Lorrie J. Lele

To: Vollmann, Peterson; jmyres.oakplanninacommission@gmail.com; jfearnopc@gmail.com;
NHegdeOPC@gman com; amandamonchamp@gmail.com; ¢ mgnusopc@gmall com; Jﬂw_n_op_cg@gm_al_l_cm;
SShiraziOPC@gmail.com; cpayne@oaklandca.gov; wailchrist@oaklandnet.com; rmerkamp@oaklandca.gov

Cc: Sara F. Dudley

Subject: Appeal of Zoning Manager Approval - 88 Grand Avenue Project (PLN 18-406) 4782

Date: Monday, March 2, 2020 3:32:38 PM

Attachments: 4728-008i - Appeal Cover Letter.pdf
Appeal Form Signed.pdf
4782-007j - Appeal - 88 Grand - Oakland (3-2-20).pdf
EXHIBIT A - 3-2-20 .pdf
EXHIBIT B - 3-2-20.pdf
EXHIBIT C - 3-2-20.pdf
EXHIBIT D - 3-2-20.pdf
EXHIBIT E - 3-2-20.pdf

On behalf of East Bay Residents for Responsible Development (also
known as Oakland Residents for Responsible Development), attached
please find:

1. Cover letter;

2. Appeal Form;

3. Appeal letter;

4. Exhibits A through E and their attachments.

Via hand delivery today, the Planning and Building Department will also
receive three (3) printed copies of the attached, along with a check for
$1622.57, as well as additional documents under the cover of
“‘Supporting Documents.” The file size of the supporting documents is
too large to attach to this email. Please let us know if you would like us
to mail you a copy of the supporting documents on CD or flash drive, in
addition to the printed copies that you will receive today.

If you have any questions, please contact Sara F. Dudley directly at

sdudley@adamsbroadwell.com, (916) 444-6201.
Lowiie LeLe

Legal Assistant

Adams Broadwell Joseph & Cardozo

520 Capitol Mall, Suite 350

Sacramento, CA 95814

ljlele@adamsbroadwell.com | Phone: 916. 444.6201 Ext.10 | Fax: 916.444.6200 |

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the
intended recipient. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the send and delete all copies.



DUDLEY DECLARATION

EXHIBITF



From: Merkamp, Robert

To: Lorrie J. Lele
Subject: Read: Appeal of Zoning Manager Approval - 88 Grand Avenue Project (PLN 18-406) 4782
Date: Tuesday, March 3, 2020 12:01:51 PM

Your message
To: Merkamp, Robert
Subject: Appeal of Zoning Manager Approval - 88 Grand Avenue Project (PLN 18-406) 4782
Sent: Monday, March 2, 2020 3:32:24 PM (UTC-08:00) Pacific Time (US & Canada)

was read on Monday, March 2, 2020 3:40:05 PM (UTC-08:00) Pacific Time (US & Canada).



DUDLEY DECLARATION

EXHIBIT G



From: Sara F. Dudley

To: John Jacques; socalorders

Cc: Christina Caro

Subject: Re: Final documents for 88 Grand
Date: Monday, March 2, 2020 9:06:31 PM

I’m confirming our conversation from 6:30 tonight, that a runner hand-deliver the documents,
including the check, at 8 AM, which is when the office opens, according to their website.
Please note the appeal form has an area for the document to be file stamped. Since you have
multiple copies of the appeal form, please see if they will file stamp a copy to you to return to
us.

Also, please have your office to call me promptly when filed.
Before 9 AM I am available by cell phone, 415-307-4921.
Yours,

Sara

Get Qutlook for iOS

From: Sara F. Dudley <sdudley@adamsbroadwell.com>

Sent: Monday, March 2, 2020 1:51:28 PM

To: John Jacques <jjacques@countylegalsvc.com>; socalorders <socalorders@countylegalsvc.com>;
David Garcia <dgarcia@countylegalsvc.com>

Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>

Subject: Final documents for 88 Grand

Attached is:

1. Cover letter — print in color. This is the first document.

2. Appeal letter — print in color

3. Exhibit A — print the letter itself in color, the attachments can be
B&W

The Cover Letter lists the major categories of files, so should be helpful.
Call me with questions. Due at 4pm. Thank you.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209

sdudley@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you




are not the intended recipient, please contact the sender and delete all copies.



DUDLEY DECLARATION

EXHIBIT H



From: Vollmann, Peterson
To: Lorrie J. Lele; jmyres.oakplanningcommission@gmail.com; ifearnopc@gmail.com; NHegdeOPC@gmail.com;

mandamonghamg@gmall com; cmanusopc@amail.com; tlimon.opc@gmail.com; SShiraziOPC@amail.com;
Payne, Catherine; Gilchrist, Wllham Merkamp, Robert; Manasse, Edward

Cc: Sara F, Dudley; Janet M. Laurain
Subject: RE: Appeal of Zoning Manager Approval - 88 Grand Avenue Project (PLN 18-406) 4782
Date: Tuesday, March 3, 2020 9:03:24 AM

Attachments: RE 88 Grand Avenue Project - Request for copy of decision letter via email on day decision is released.msq

Lorrie-

| regret to inform you that the appeal was not officially filed before the 4pm deadline yesterday. A
courier just arrived this morning and we informed him that the filing deadline was 4pm yesterday so
we could not accept the filing. He stated that he had come at 10 til Spm (4:50PM) yesterday
afternoon, but the office was closed. This is why we clearly state the 4pm deadline on the last date
to file in the decision letter since that is when our office closes to the public. Please find the attached
e-mail that | had sent to Janet Laurain in your office with the decision letter attached. This was sent
-on the date of the decision as requested, and the decision letter clearly states the date and time that
an appeal is required to be filed, which was March 2, 2020 by 4PM.

Peterson Z. Vollmann | Planner IV | City of Oakland | Bureau of Planning | 250 Frank H. Ogawa,
Suite 2114 |Oakland, CA 94612 | Phone: (510)238-6167 | Fax: (510)238-4730 | Email:

vollma aklandca. | Website: https://www.oaklandca.gov/

From: Lorrie J. LelLe [mailto:ljlele@adamsbroadwell.com]

Sent: Monday, March 2, 2020 3:32 PM

To: Vollmann, Peterson <PVollmann@oaklandca.gov>; jmyres.oakplanningcommission@gmail.com;
jfearnopc@gmail.com; NHegdeOPC@gmail.com; amandamonchamp@gmail.com;
cmanusopc@gmail.com; tlimon.opc@gmail.com; SShiraziOPC@gmail.com; Payne, Catherine
<CPayne@oaklandca.gov>; Gilchrist, William <WGilchrist@oakiandca.gov>; Merkamp, Robert
<RMerkamp@oaklandca.gov>

Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>

Subject: Appeal of Zoning Manager Approval - 88 Grand Avenue Project {PLN 18-406) 4782

[EXTERNAL] This email originated outside of the City of Oakland. Please do not click links
or open attachments unless you recognize the sender and expect the message.

On behalf of East Bay Residents for Responsible Development (also
known as Oakland Residents for Responsible Development), attached
please find:

1. Cover letter;

2. Appeal Form;

3. Appeal letter;

4. Exhibits A through E and their attachments.



Via hand delivery today, the Planning and Building Department will also
receive three (3) printed copies of the attached, along with a check for
$1622.57, as well as additional documents under the cover of
“Supporting Documents.” The file size of the supporting documents is
too large to attach to this email. Please let us know if you would like us
to mail you a copy of the supporting documents on CD or flash drive, in
addition to the printed copies that you will receive today.

If you have any questions, please contact Sara F. Dudley directly at

sdudley@adamsbroadwell.com, (916) 444-6201.
Lowisie LeLe

Legal Assistant

Adams Broadwell Joseph & Cardozo

520 Capitol Mall, Suite 350

Sacramento, CA 95814

ljlele@adamsbroadwell.com | Phone: 916. 444.6201 Ext. 10 | Fax: 916.444.62009 |

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the
intended recipient. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the send and delete all copies.



EXHIBIT 2



Declaration of Joe (“John”) Jacques

I, Joe (“John”) Jacques, hereby declare:

1. Tam employed by County Legal Services, in Los Angeles, California. I have personal

knowledge of the information contained herein, and if called to testify, I could and would do so as

set forth herein.
2. On March 2; 2020, at approximately 12:43 p.m., received an email that had been sent to

County Legal (socalorders@countylegal.com and David Gareia, dgarcia countylegal.com) from

Ms. Sara F. Dudley, an attorey at Adams Broadwell Joseph & Cardozo, representing East Bay

Residents for Responsible Development (_“EBRRD”). This email, without attachments, is attached

| hereto as Exhibit A. Ireceive emails at socalorders@countyl egal.com.

3. Ms. Dudley’s email stated that she needed documents delivered fo the City of Oakland that

day (“Appeal” and related documents). Ms. Dudley’s email at Exhibit A included a copy of the

| Appeal Form and Exhibits B to E of the Appeal, The email also asked County Legal to preparea.

check for the Appeal filing fees. The email stated that the supporting documents were not attached,

as they were voluminous (the “Supporting Materials”). The email stated “Please fiote that it tnust

be delivered by 4pm. Call me directly if you have any issues. Please tryto be_there as soon as
possible.” (Exhibit A, emphasis in original).
4. On March 2, 2020 at 1:04 pm, I received another email from Ms. Dudley, with a link to the

Supporting Materials. I responded to that email at 1:06 pm and again at 1:10 pm, confirming that I

had received everything sent by Ms. Dudley. This email exchange is attached hereto as Exhibit B,

5. ‘Between 1:23 and 2:05pm, I emailed our local Oakland contractor, Ace Legal Services
(“Ace”), to informing them of Ms. Dudley’s delivery order, and attaching the documents to be
printed and delivered. My email to Ace stated “It must be completed by 4:00 pm.” This email
exchange is attached as Exhibit C.

6. At approximately 1:51 pm, I received a final email from Ms, Dudley attaching the
remainder of the Appeal documents. This email stated, “Call me with-questions. Due at 4pm.”
This email, without its attachments, is attached hereto as Exhibit D.. I did not respond to this
email.

- DECLARATION OF JOE JACQUES
-1-
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7. At approximately 3:00 pm on March 2, 2020, Ms. Dudley called me to inquire about the
status of the document delivery. I told her that the documents were being printed at County Legal’s
Oakland office, by which I meant Ace. I told her that “everything was fine.”

8. Irecall that immediately affer my phone call with Ms. Dudley, Mr. Rodriguez of Ace called

me. He informed me that his office was havin g difﬁculty’printing’ the documents. He informed me

that he was concerned that he' would not make the 4pm deadline. I informed him that he should do

what he could, and that all-documents needed to be delivered. 1 gave him permission to deliver
after 4:00 pm, if necessary, to print all of the doocuments.

9. 1did not inform Ms..Dudley of my phone call with Ace on March 2,2020. 1did not inform

| Ms: Dudley prior to the deadline that Ace was concernied about its ability to complete the print job

- ||on time. 1did not inform Ms. Dudley that Ace might not make the 4pm deadline, I did not ask Ms.

Dudley for alternate instructions, nor did I take‘-:.al?y other steps to confirm my belief that the
documents could be delivered after 4pm, eveit th_ough this ran counter to' Ms. Dudley’s in‘stituCﬁOhs. v'

10. At approximately 3:30 pm on March 2, 2020, Ms. Dudley called me again, to inquire about |
the status of the delivery. I recall that she asked if the runner in the Oakland Office had left to
deliver the documents. T stated that I believed that the runner had just left.

11. A few minutes before 5pm, Ace called me and told me at that they were at the City, but that |

the office was closed. At approximately 5:25 pm on March 2, 2020, T spoke with Ms. Dudley. I

.infonned‘her that the documents had not been delivered. At approximately 6:30 pm on March 2,

2020, T again spoke to Ms. Dudley, I-clarified that the runner had arrived at the City at
approximately 4:50 pm.

12. Ms. Dudley called me again at approximately 6:50 pm. She instructed me to have County
Legal / Ace hand deliver the Appeal and related documents the next morning, March 3, 2020, as
soon as the City offices opened at 8:00 am. She sent me an email reiterating these instrictions. This
email is attached hereto as Exhibit E. At approximately 7:03 pm, I sent an email to Ace, asking
them to re-file the Appeal and related documelﬁs the next morming, at 8:00 am. This email is

attached hereto as Exhibit F.

DECLARATION OF JOE JACQUES
.
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13. On March 3, 2020 at 9:30 am Ms. Dudley called me to discuss what had occurred on March

2,2020.  The client’s instructions to me were clear and precise, stating that documents had to be

filed by 04:00pm. 1 told Ace to try their best to. be there by 04:00pm., but to get there as soon as

they could, in the hope the 04:00pm was not a hard deadline and that the facility was open later.

'On the March 3 telephone call, T also told Ms. Dudley about my conversation with Ace, in which 1

had authorized Ace to deliver the documients to the City after 4pmi.
14. I'was very busy on Maich 2, 2020, and do not recall why I'made this mistake. 1also do not ,

recall why I told Ms. Dudley-that Ace would make the 4pm deadline, when, in fact, I had reason to

|| believe to that Ace'might miss the deadline. I did not commiunicate this to her until the following

day, March 3, 2020. Ialso did not ask Ms. Dudley for updated instructions regarding the delivery

|in light of Ace’s concern that it would not meet the 4:00 pm deadline.

I declare under penalty of perjuiy under the laws of the State of ‘California, that the
foregoing is true and. correct. ‘

Executed in Los Angeles, California.

By:é\'/%
4

Dated: 3~1]~ 00

DECLARATION OF JOE JACQUES
-3




Jacques Declaration

EXHIBIT A



From: Sara F. Dudley

To: socalorders; David Garcia

Cc: Sara F. Dudley; Lotrie ). Lele
Subject: 88 Grand Avenue filing today

Date: Monday, March 2, 2020 12:42:00 PM
Attachments: Appeal Form Signed.pdf

EXHIBIT B - 3-2-20.pdf
EXHIBIT C - 3-2-20.pdf
EXHIBIT D - 3-2-20.pdf
EXHIBIT E - 3-2-20.pdf
SUPPORTING MATERIALS CITED IN WEBLINKS docx

We are finalizing our letter, and Exhibit A, but in the meantime, please prepare
the following which will need to be printed, 2 copies. Please note that it must
be delivered by 4pm. Call me directly if you have any issues. Please try to be
there as soon as possible.

Attached to the Appeal Letter:
1. Appeal Form, attached
2. Check for $1622.57 made out the City of Oakland, Department of
Planning & Building you informed us that you can cut this check
and bill us.
3. Exhibit B, attached, January 6, 2020 Comment Letter and all expert
reports & exhibits
Exhibit C, attached, Email from P. Volimann
Exhibit D, Design Review Application
Exhibit E, Tier 4 specifications
“Supporting Materials...” This is a cover sheet. The supporting
materials themselves are being sent in a separate email
because they are large files, and I did not want this email to
bounce.

N oo vk

Please call if you have any questions.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209

sdudley@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you
are not the.intended recipient, please contact the.sender and delete.all copies...... .. ... .




Jacques Declaration

EXHIBIT B



From: Sara F. Dudle

To: John Jacques; socalorders; David Garcia
Cc: Lorrie J. Lele

Subject: RE: Emailing: 88 Grand Supporting Dox.zip
Date: Monday, March 2, 2020 1:11:00 PM

We are finalizing the letter itself and Exh. A now. In the meantime, you can start copying everything else and cut the
check. Thank you!

From: John Jacques <jjacques@countylegalsvc.com>

Sent: Monday, March 2, 2020 1:10 PM

To: Sara F. Dudley <sdudley@adamsbroadwell.com>; socalorders <socalorders@countylegalsvc.com>; David
Garcia <dgarcia@countylegalsvc.com>

Cc: Lorrie J. LeLe <ljlele@adamsbroadwell.com>

Subject: RE: Emailing; 88 Grand Supporting Dox.zip

Yes - I got it Sarah..

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017

(213) 327-0014
jiacques@countylegalsve.com

From: Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]
Sent: Monday, March 2, 2020 1:09 PM

To: John Jacques <jjacques@countylegalsve.com>; socalorders <socalorders@countylegalsve.com>; David Garcia
<dgarcia@countylegalsvc.com>

Cc: Lorrie J. LeLe <ljlele@adamsbroadwell.com>

Subject: RE: Emailing: 88 Grand Supporting Dox.zip

Plus our prior email. Do you have it?

From: John Jacques <jjacques@countylegalsvc.com>

Sent: Monday, March 2, 2020 1:06 PM

To: Sara F. Dudley <sdudley@adamsbroadwell.com>; socalorders <socalorders@countylegalsvc.com>; David
Garcia <dgarcia@countylegalsvc.com>

Cec: Lorrie J. LeLe <ljlele@adamsbroadwell.com>

Subject: RE: Emailing: 88 Grand Supporting Dox.zip

Sara - is this everything?

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017



(213) 327-0014
jjacques@countylegalsvc.com

From: Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]
Sent: Monday, March 2, 2020 1:04 PM

To: socalorders <socalorders@countylegalsve.com>; David Garcia <dgarcia@countylegalsve.com>
Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>; Lorrie J. LeLe <ljlele@adamsbroadwell.com>
Subject: FW: Emailing: 88 Grand Supporting Dox.zip

Our email was rejected as undeliverable. I have created a shared folder for you on OneDrive with this material
(OneDrive i 1s like Dropbox) Please click here to access - https://adamsbroadwell-

Please let me know ASAP if you are having difficulty. Deadline to file is 4pm.
Thank you.

Sara

From: Sara F. Dudley <sdudley@adamsbroadwell.com>

Sent: Monday, March 2, 2020 12:49 PM

To: socalorders <socalorders@countylegalsve.com>; David Garcia <dgarcia@countylegalsve.com>
Cc: Lorrie J. LeLe <ljlele@adamsbroadwell.com>; Sara F. Dudley <sdudley@adamsbroadwell.com>
Subject: Emailing: 88 Grand Supporting Dox.zip

Attached are the supporting documents, referenced in our immediately prior email.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209
sdudley@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the
intended recipient. Any review, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies.



Jacques Declaration

EXHIBIT C



From: John Jacques

Sent: Monday, March 2, 2020 1:23 PM

To: ACE Attorney Service-Bay Area <sfi@acelegal.com>
Subject: FW: Emailing: 88 Grand Supporting Dox.zip

2nd e-mail - see link below..

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017

(213) 327-0014
jjacques@countylegalsvc.com

From: Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]

Sent: Monday, March 2, 2020 1:04 PM

To: socalorders <socalorders@countylegalsvc.com>; David Garcia <dgarcia@countylegalsve.com>

Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>; Lorrie J. LeLe <ljlele@adamsbroadwell.com> Subject:
FW: Emailing: 88 Grand Supporting Dox.zip

Our email was rejected as undeliverable. I have created a shared folder for you on OneDrive with this material
(OneDrive is like Dropbox). Please click here to access - https://adamsbroadwell-
my.sharepoint.com/:f:/p/dweber/En5nTyh2P6dMoLIfMFjIN20BKy4B YBcXbXVC35¢0iNVbZw?e=VxecMnR

Please let me know ASAP if you are having difficulty. Deadline to file is 4pm.
Thank you.

Sara



From: Sara F. Dudley <sdudley@adamsbroadwell.com>

Sent: Monday, March 2, 2020 12:49 PM

ontain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly
prohibited. If you are not the intended recipient, please contact the sender and delete all copies.



From: John Jacques

To: Sara F. Dudley

Subject: FW: 88 Grand Avenue filing today
Date: Monday, March 9, 2020 1:33:07 PM
Attachments: image001.pna

Appeal Form Signed.pdf
EXHIBIT B - 3-2-20.pdf
EXHIBIT C - 3-2-20.pdf
EXHIBIT D - 3-2-20.pdf
EXHIBIT E - 3-2-20.pdf

SUPPORTING MATERIALS CITED IN WEBLINKS.docx
SKM_65420030214450.pd

See below

Joe {(John) Jacques
County Legal Attorney Service
816 S. Figueroa Street, #100

Los Angeles, CA 90017
(213) 327-0014

jjacques@countylegalsvc.com

7\ COUNTY LE

ATTORNEY SERVICE

From: John Jacques

Sent: Monday, March 2, 2020 1:22 PM

To: ACE Attorney Service-Bay Area <sf@acelegal.com>
Subject: FW: 88 Grand Avenue filing today

This is the 15t of 3 x e-mails
Please read the instructions below
It must be completed by 04:00pm

Our form is attached..

COUNTY LEGAL

ATTORNEY SERVICE

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017



(213) 327-0014
Jjacques@countylegalsvc.com

From Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]

Sent: Monday, March 2, 2020 12:43 PM

To: socalorders <socalorders@countyl vc.com>; David Garcia <dgarcia@coun alsvc.com>
Cc: Sara F. Dudley <sdudl adamsbroadwell.com>; Lorrie J. LeLe <]jlel amsbroadwell.
Subject: 88 Grand Avenue filing today

We are finalizing our letter, and Exhibit A, but in the meantime, please prepare
the following which will need to be printed, 2 copies. Please note that it must
be delivered by 4pm. Call me directly if you have any issues. Please try to be
there as soon as possible.

Attached to the Appeal Letter:
1. Appeal Form, attached
2. Check for $1622.57 made out the City of Oakland, Department of
Planning & Building you informed us that you can cut this
check and bill us.
3. Exhibit B, attached, January 6, 2020 Comment Letter and all
expert reports & exhibits
Exhibit C, attached, Email from P. Vollmann
Exhibit D, Design Review Application
Exhibit E, Tier 4 specifications
“Supporting Materials...” This is a cover sheet. The supporting
materials themselves are being sent in a separate email
because they are large files, and | did not want this email to
bounce.

N O oA

Please call if you have any questions.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209

S ey@adamsbroadwe




This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you
are not the intended recipient, please contact the sender and delete all copies.



From: John Jacques

To: Sara F. Dudley

Subject: FW: Final documents for 88 Grand
Date: Monday, March 9, 2020 1:33:30 PM
Attachments: image001.png

4728-008j_- Appeal Cover Letter.pdf
EXHIBIT A - 3-2-20 .pdf
4782-007] - Appeal - 88 Grand - Oakland (3-2-20).pdf

See below

ATTORNEY SERVICE

o COUNTY LEGAL

Joe (John} Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017

(213) 327-0014

cques oun Lom

From: John Jacques

Sent: Monday, March 2, 2020 2:05 PM

To: ACE Attorney Service-Bay Area <sf@acelegal.com>
Subject: FW: Final documents for 88 Grand

Here the finale e-mail — which needs to be printed in color..

Joe

COUNTY LEGA

ATTORNEY SERVICE

Joe (John) Jacques
County Legal Attorney Service
816 S. Figueroa Street, #100

Los Angeles, CA 90017
(213) 327-0014

jjacques@countylegalsvc.com

Attached is:



1) Cover letter — print in color. This is the first document.

2) Appeal letter — print in color

3) Exhibit A — print the letter itself in color, the attachments can be
B&W

The Cover Letter lists the major categories of files, so should be helpful.
Call me with questions. Due at 4pm. Thank you.



~Jacques Declaration

EXHIBIT D



From: Sara.F. Dudley

To: John_Jacques; socalorders; David Garcia
Cc: Sara_F. Dudley

Subject: Final documents for 88 Grand

Date: Monday, March 2, 2020 1:51:36 PM

Attachments: 4728-008j - Appeal Cover Letter.pdf
EXHIBIT A - 3-2-20 .pdf
4782-007j - Appeal - 88 Grand - Oakland (3-2-20).pdf

Attached is:

1. Cover letter — print in color. This is the first document.

2. Appeal letter — print in color

3. Exhibit A — print the letter itself in color, the attachments can be
B&W

The Cover Letter lists the major categories of files, so should be helpful.
Call me with questions. Due at 4pm. Thank you.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209

sdudley@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you
are not the intended recipient, please contact the sender and delete all copies.




Jacques Declaration

EXHIBIT E



From: Sara F. Dudley

To: John_Jacques; socalorders

Cc: Christina Caro

Subject: Re: Final documents for 88 Grand
Date: Monday, March 2, 2020 9:06:31 PM

I’m confirming our conversation from 6:30 tonight, that a runner hand-deliver the documents,
including the check, at 8 AM, which is when the office opens, according to their website.
Please note the appeal form has an area for the document to be file stamped. Since you have
multiple copies of the appeal form, please see if they will file stamp a copy to you to return to
us.

Also, please have your office to call me promptly when filed.

Before 9 AM I am available by cell phone, 415-307-4921.

Yours,
Sara

Get Qutlook for iOS

From: Sara F. Dudley <sdudley@adamsbroadwell.com>

Sent: Monday, March 2, 2020 1:51:28 PM

To: John Jacques <jjacques@countylegalsvc.com>; socalorders <socalorders@countylegalsvc.com>;
David Garcia <dgarcia@countylegalsvc.com>

Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>

Subject: Final documents for 88 Grand

Attached is:

1. Cover letter — print in color. This is the first document.

2. Appeal letter — print in color

3. Exhibit A — print the letter itself in color, the attachments can be
B&W

The Cover Letter lists the major categories of files, so should be helpful.
Call me with questions. Due at 4pm. Thank you.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209

sdudley@adamsbroadwell.com

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you




are not the intended recipient, please contact the sender and delete all copies.



Jacques Declaration

EXHIBIT F



From: lohn Jacques

Sent: Monday, March 2, 2020 7:03 PM
To: ACE-Los Angeles <dtla@acelegal.com>
Subject: Re: 1835564

The . above job number is a filing at the City of Qakland - 1t was supposed to be filed by 04:00pm
today, but because of how voluminous the documents were your Gakland office was unable to get
there in time. '

o
€

3

I have sent them a message to the effect that they need to be there when this office opens at
08:00am.

If there is way that you can follow up and make sure this happens, it would pretty much save the
day.

Itis very important to this client, if someone could get in touch with the runner.and make sure he is
there at 08.00am sharp.

Thanks again - joe

m COUNTY LEGAL
QLS rromeyservice

J:be (J'oﬁ‘ﬁ“)‘.!acques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, TA 90017

{213} 327-0014
jacoues@rountyisgalsye com




EXHIBIT 3
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Declaration of Alan Rodriguez

I, Alan Rodriguez, hereby declare:

1. [am employed by Ace Attorney Service (“Ace”) in Oakland, California. I have personal

iknowledge of the information contained herein, and if called to testify, I could and would do so as

set forth herein.

2. On March 2, 2020, between 1:23 and 2:05pm, | received emails from Joe Jacques at County

| Legal Services (“County Legal”). The emails informed me that an attorney from County Legal’s
: client, Adams Broadwell Joseph & Cardozo (“ABJC”), needed documents delivered to the City of
: éOakland’s Planning and Building Department that day. The emails from County Legal attached the

‘Appeal and related documents prepared by ABJC on behalf of their client, East Bay Residents for

Responsible Development. The documents included approximately about 2328 pages of supporting

material (“Supporting Documents™). We were instructed to prepare three copies of the documents

for delivery to the City. The emails stated that the delivery deadline was 4pm. This email exchange

1s attached as Exhibit A,

3. Atapproximately 3:00 pm, I called Mr. Jacques. I informed him that Ace was having

difficulty printing the documents due to the voluminous Supporting Documents. I informed him

| that my printer gives an estimated completion time, and based on the time shown on the printer, I

did not think I would not make the 4pm deadline. [ asked him what I should do. Mr. Jacques told

'me to do what I could, and that all documents needed to be delivered. Mr. Jacques then gave me

approval to.deliver the documents by Spm at the latest.
4. 1did not contact Ms. Dudley directly at any time on March 2, 2020. Mr. Jacques of County
Legal was my point of contact for this job.

5. A few minutes before Spm on March 2, 2020, I called Mr. Jacques and told him that my

runner, Mr. Michael Scott McKim, was at the building, but that the Planning and Building office

was closed.- At approximately 7 pm, I received an email from Mr. Jacques, asking that [ attempt to

refile at 8:00 am on March 3, 2020. This email exchange is attached hereto as Exhibit B.

DECLARATION OF ALAN RODRIGUEZ
-1-
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6. On March 3, 2020, at approximately 8:20 am , Mr. McKim returned to the Oakland
Planning and Building Department to redeliver the Appeal documents. Upon arrival, City staff
rejected the delivery.

7. On March 3, 2020 at approximately 10:45 am, I spoke with Ms. Dudley. I informed her that |

1 understood that her instructions were that the Appeal had to be delivered to the City by 4pm. The

Ace runner who attempted delivery at the City on March 2, 2020 was Michael Scott McKim. [

observed Mr. McKim leaving our office at 4:50 pm. Our office is a few blocks from City Hall.

Mr. McKim arrived at the City shortly before Spm. I told Ms. Dudley that 1 did not know why Mr.

Jacques, and later the County Legal dispatcher, told her that the runner was out for delivery at 3:30
and again at 4:15 pm, when in fact, Mr. Kim was still in the office during those times.

I declare under penalty of perjury under the laws of the State:of Califomia,-that the foregoing is

1true and correct.

Executed in Oakland, California.

Dated: §//! //Z{j?

By:

Alan Rodriguez

DECLARATION OF ALAN RODRIGUEZ
-2.




Rodriguez Declaration

EXHIBIT A



From: John Jacques

Sent: Monday, March 2, 2020 1:23 PM

To: ACE Attorney Service-Bay Area <sf@acelegal.com>
Subject: FW: Emailing: 88 Grand Supporting Dox.zip

2nd e-mail - see link below..

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017

(213) 327-0014
}jacques@countylegalsvc.com

From: Sara F. Dudley [mailto:sdudley@adamsbroadwell.com]

Sent: Monday, March 2, 2020 1:04 PM

To: socalorders <socalorders@countylegalsve.com>; David Garcia <dgarcia@countylegalsve.com>

Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>; Lorrie J. LeLe <ljlele@adamsbroadwell.com> Subject:
FW: Emailing: 88 Grand Supporting Dox.zip

Our email was rejected as undeliverable. I have created a shared folder for you on OneDrive with this material
(OneDrive is like Dropbox). Please click here to access - https://adamsbroadwell-
my .sharepoint.com/:f:/p/dweber/En5SnTyh2P6dMoLIfMFjIN20BKy4B YBcXbXVC35e0iNVbZw?e=VxcMnR

Please let me know ASAP if you are having difficulty. Deadline to file is 4pm.
Thank you.

Sara



From: Sara F. Dudley <sdudley@adamsbroadwell.com>

Sent: Monday, March 2, 2020 12:49 PM

ontain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly
prohibited. If you are not the intended recipient, please contact the sender and delete all copies.



From: John Jacques

To: Sara F. Dudley

Subject: FW: 88 Grand Avenue filing today
Date: Monday, March 9, 2020 1:33:07 PM
Attachments: image001.png

Appeal Form Signed.pdf
EXHIBIT B - 3-2-20,pdf
EXHIBIT C - 3-2-20.pdf
EXHIBIT D - 3-2-20.pdf
EXHIBIT E - 3-2-20.pdf

SUPPORTING MATERIALS CITED IN WEBLINKS.docx
SKM_65420030214450.pdf

See below

J\ COUNTY LEGAL
l ATTORNEY SERVICE

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 950017

(213) 327-0014

jjacques@countylegalsvc.com

From: John Jacques

Sent: Monday, March 2, 2020 1:22 PM

To: ACE Attorney Service-Bay Area <sf@acelegal.com>
Subject: FW: 88 Grand Avenue filing today

This is the 1% of 3 x e-mails
Please read the instructions below
It must be completed by 04:00pm

Our form is attached..

ATTORNEY SERVICE

Y7}, COUNTY LEGAL

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017



(213) 327-0014

From: Sara F. Dudley [mailto:sdudley@adamshroadwell.com]
Sent: Monday, March 2, 2020 12:43 PM

To: socalorders <sgcalorders@countylegalsvc.com>; David Garcia <dgarcia untylegalsvc.com>

Cc: Sara F. Dudley <sdudley@adamsbroadwell.com>; Lorrie !. LeLe <ljlele@adam well.com>
Subject: 88 Grand Avenue filing today

We are finalizing our letter, and Exhibit A, but in the meantime, please prepare
the following which will need to be printed, 2 copies. Please note that it must
be delivered by 4pm. Call me directly if you have any issues. Please try to be
there as soon as possible.

Attached to the Appeal Letter:
1. Appeal Form, attached
2. Check for $1622.57 made out the City of Oakland, Department of
Planning & Building you informed us that you can cut this
check and bill us.
3. Exhibit B, attached, January 6, 2020 Comment Letter and all
expert reports & exhibits
Exhibit C, attached, Email from P. Vollmann
Exhibit D, Design Review Application
Exhibit E, Tier 4 specifications
“Supporting Materials...” This is a cover sheet. The supporting
materials themselves are being sent in a separate email
because they are large files, and I did not want this email to
bounce.

N O o b

Please call if you have any questions.

Sara F. Dudley

Associate

Adams Broadwell Joseph & Cardozo
520 Capitol Mall, Suite 350

Tel: (916) 444-6201, ext. 17

Fax: (916) 444-6209

sdudley@adamsbroadwell.com




This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended
recipient. Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you
are not the intended recipient, please contact the sender and delete all copies.



From: John Jacques

To: Sara F. Dudley

Subject: FW: Final documents for 88 Grand
Date: Monday, March 9, 2020 1:33:30 PM
Attachments: image001.png

4728-008j - Appeal Cover Letter.pdf
EXHIBIT A - 3-2-20 .pdf

4782-007] - Appeal - 88 Grand - Oakland (3-2-20).pdf

See below

_ COUNTY LEGAL

ATTORNEY SERVICE

Joe (John) Jacques

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017

(213) 327-0014

countylegalsy

From: john Jacques

Sent: Monday, March 2, 2020 2:05 PM

To: ACE Attorney Service-Bay Area <sf@acelegal.com>
Subject: FW: Final documents for 88 Grand

Here the finale e-mail — which needs to be printed in color..
Joe

g ’ COUNTY LEGAL

ATTORNEY SERVICE

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 90017

(213) 327-0014

jjacques@countylegalsvc.com

Attached is;



1) Cover letter — print in color. This is the first document.

2) Appeal letter — print in color

3) Exhibit A — print the letter itself in color, the attachments can be
B&W

The Cover Letter lists the major categories of files, so should be helpful.
Call me with questions. Due at 4pm. Thank you.



Rodriguez Declaration

EXHIBIT B



From: John Jacques

Sent: Monday, March 2, 2020 7.03 PM
To: ACE-Los Angeles <dtla@acelegal.coms
Subject: Re: 1835564

The above job number is a filing at the City of Qakland 1t was supposed to be filed by 04:00pm
today, but because of how voluminous the documents were your Oakland office was unable to get
there in time.

o
£

4

| have sent them a message to the effect that they need to be there when this office opens at
08:00am,

If there:is way-that you can fgllow up and make sure this happens, it would pretty much save the
day.

Itis very important to this client, if someone could get in touch with the runner and make sure heis
there at 08:00am sharp.

Thanks again - Joa

- m COUNTY LEGAL
. Sl ATTOBaﬁﬁ\tsEgy'lcg ‘.

e

'Jdé (Joﬁn) Jacqhés

County Legal Attorney Service
816 S. Figueroa Street, #100
Los Angeles, CA 80017

(213) 327-0014
jacoues@rountyisoaleye com
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CITY OF OAKLAND
APPEAL FORM
FOR DECISION TO PLANNING COMMISSION, CITY
COUNCIL OR HEARING OFFICER

PROJECT INFORMATION i}
-Case No. of Appealed Project: VLN l’ - ‘{06

Project Address of Appealed Project: l_" 6&\& / L:Q nl :0(4“‘%(‘/ CA

Assigned Case Planner/City Staff: 17? Hio Vﬂ" Mahn

APPELLANT INFORMATION:
Printed Name: Saf [4) DlM"f y Phone Number: q/@ 7‘/‘/" 620l

Mailing Address: 520 ( ’H '/M”'. 9\ Jso Alternate Contact Number; 65.0 5,1 /%0
City/Zip Code 56((/ (4 K’IY Represen_ting: Eat B‘I M&,—b ‘/ Rey. ﬂ&/ /
Email: _{'dgdll}l eadams boadiell. ¢om Gahtlnd  Berilotty lr Key. i,

An appeal is hereby submitted on:

X AN ADMINISTRATIVE DECISION (APPEALABLE TO THE CITY PLANNING
COMMISSION OR HEARING OFFICER)

YOU MUST INDICATE ALL THAT APPLY:

,& Approving an application on an Administrative Decision
Denying an application for an Administrative Decision |

8  Administrative Determination or Interpretation by the Zoning Administrator
O  Other (please specify)

Please identify the specific Administrative Decision/Determination Upon Which Your Appeal is
Based Pursuant to the Oakland Municipal and Planning Codes listed below:

Administrative Determination or Interpretation (OPC Sec. 17.132.020)
Determination of General Plan Conformity (OPC Sec. 17.01.080)
Design Review (OPC Sec. 17.136.080)

Small Project Design Review (OPC Sec. 17.136.130)

Minor Conditional Use Permit (OPC Sec. 17.134.060)

Minor Variance (OPC Sec. 17.148.060)

Tentative Parcel Map (OMC Section 16.304.100)

Certain Environmental Determinations (OPC Sec. 17.158.220)

Creek Protection Permit (OMC Sec. 13.16.450)

Creek Determination (OMC Sec. 13.16.460)

City Planner’s determination regarding a revocation hearing (OPC Sec. 17.152.080)
Hearing Officer’s revocation/impose or amend conditions

(OPC Sec. 17.152.150 &/or 17.156.160)

Other (please specify) _(E¢4 E)(A'{ | iaf',' MJMQ

» OooooEEOWOWOoOo

(Continued on reverse)

L:\Zoning Counter Files\Application, Basic, Pre, Appeals\Originals\Appeal application (7-20-15) DRAFT.doc (Revised 7/20/15)



(Continied)

@ A DECISION OF THE CITY PLANNING COMMISSION (APPEALABLE TO
THE CITY COUNCIL) O Granting an application to: OR U Denying an application to:

YOU MUST INDICATE ALL THAT APPLY:

Pursuant to the Oakland Municipal and Planning Codes listed below:
Major Conditional Use Permit (OPC Sec. 17.134.070)

Major Variance (OPC Sec. 17.148.070)

Design Review (OPC Sec. 17.136.090)

Tentative Map (OMC Sec. 16.32.090)

Planned Unit Development (OPC Sec. 17.140.070)

Environmental Impact Report Certification (OPC Sec. 17.158.220F)
Rezoning, Landmark Designation, Development Control Map, Law Change
(OPC Sec. 17.144.070)

Revocation/impose or amend conditions (OPC Sec. 17.152. 160)
Revocation of Deemed Approved Status (OPC Sec. 17.156.170)

Other (please specify)

o000 0000000

FOR ANY APPEAL: An appeal in accordance with the sections of the Oakland Municipal and Planning Codes
listed above shall state specifically wherein it is claimed there was an error or abuse of discretion by the Zoning
Administrator, other administrative decisionmaker or Commission (Advisory Agency) or wherein their/its decision
is not supported by substantial evidence in the record, or in the case of Rezoning, Landmark Designation,
Development Control Map, or Law Change by the Commission, shall state specifically wherein it is claimed the
Commission erred in its decision. The appeal must be accompanied by the required fee pursuant to the City’s
Master Fee Schedule.

You must raise each and every issue you wish to appeal on this Appeal Form (or attached additional sheets). Faiture to
raise each and every issue you wish to challenge/appeal on this Appeal Form (or attached additional sheets), and
provide supporting documentation along with this Appeal Form, may preclude you from raising such issues during
your appeal and/or in court. However, the appeal will be limited to issues and/or evidence presented to the
decision-maker prior to the close of the public hearing/comment period on the matter.

The appeal is based on the following: (Attach additional sheets as needed.)

Sea altuchy -

Supporting Evidence or Documents Attached. (The appellant must submit all supporting evidence along with this Appeal
Form; however, the appeal will be limited evidence presented to the decision-maker prior to the close of the public
hearing/comment period on the matter.

(Continued on reverse)

Revised 7/20/15



(Continued)

% % 3/ z/Zoze?
Signature of A dnt or Representative of Dat!z J

Appealing Organization

T0 BE COMPLETED BY STAFF BASED ON APPEAL TYPE AND APPLICABLE FEE

. APPEALFEE: $.

Fees are subject 1o change without prior notice. The fees charged will be those that are in effect at the-time of application submittal. All fees are
h i Eapplicati

Below For Staff Use Only

Date/Time Received Stamp:Below: Cashier's Receipt Stamp Below:

Revised 7/20/15
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DANIEL L. CARDOZO
CHRISTINA M. CARO
SARA F. DUDLEY
THOMAS A. ENSLOW
ANDREW J. GRAF
TANYA A. GULESSERIAN
KENDRA D. HARTMANN*
KYLE C.. JONES
RACHAEL E. KOSS
NIRIT LOTAN
AARON M. MESSING
WILLIAM C. MUMBY
CAMILLE G. STOUGH

MARC D. JOSEPH. .-
Of Counsel

*Admitted in Colorado

" ADAMS BROADWELL JOSEPH & CARDOZO

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

520 CAPITOL MALL, SUITE 350
SACRAMENTO, CA 95814-4721

TEL: (916) 444-6201
FAX: (916) 444-6209

sdudley@adamsbroadwell.com. .

] March 2, 2020

S0. SAN FRANCISCO OFFICE
601 GATEWAY BLVD., SUITE 1000
S0O. SAN FRANCISCO, CA 94080

TEL: (650) 589-1660
FAX: (650) 589-5062

VIA HAND DELIVERY AND EMAIL

Chair Jahmese Myres

Members of the Planning Commission

c/o City Clerk

City of Oakland

1 Frank H. Ogawa Plaza, 1st &2nd Floors

Oakland, CA 94612

Email:

jmyres.oakplanningcommission@gmail.com: -
- jfearnopc@gmail.com; S -

NHegdeOPC@gmail.com;

amandamonchamp@gmail.com;

cmanusopc@gmail.com;
tlimon.opc@gmail.com:
SShiraziOPC@gmail.com

Mr. Peterson Vollmann, Planner V
Planning and Zoning Division of the
Community and Economic
Development Agency

City of Oakland Bureau of Planning
— Zoning Division

250 Frank H. Ogawa Plaza, Suite
2114 .

Oakland, CA 94612-2031

Email: Pvollmann@oaklandca.gov

VIA EMAIL ONLY -
Ms. Catherine Payne, Acting Dev. Planning Manager (cpayne@oaklandca.gov)
Mr. William Gilchrist, Director of City Planning (WGilchrist@oaklandnet.com)

Mr. Robert Merkamp, Zoning Manager (BRmerkamp@oaklandca.gov)

VIA EMAIL ONLY ,

Ms. Catherine Payne, Acting Dev. Planning Manager (cpayne@oaklandca.gov)
Mr. William Gilchrist, Director of City Planning (WGilchrist@oaklandnet.com)
Mr. Robert Merkamp, Zoning Manager (Rmerkamp@oaklandca.gov) .

Re: Appeal of Zoning Manager Approval, 88 Grand Avenue Project
(PLN 18-406)

Dear Mr. Vollmann, Commissioners, Ms. Payne, Mr. Gilchrist, Mr. Merkamp:
Attached are the following:
4728-008;
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Appeal form; ® °
Check in the amount of $1622.57;

Appeal Letter;

Exhibits A to E; and

Supporting,Documentation.

St o

With the exception of the check, three copies of these materials are attached.
Please contact me with any questions. Thank you for your attention to this matter.

Sincerely, '
" 'SaraDudley -

SFD:ljl ' . o
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DANIEL L. CARDOZO
CHRISTINA M. CARO
SARA F. DUDLEY

THOMAS A. ENSLOW -
ANDREW J. GRAF
TANYA A. GULESSERIAN
KENDRA D. HARTMANN*
KYLE C. JONES
RACHAEL E. KOSS
NIRIT LOTAN

AARON M. MESSING -
WILLIAM C. MUMBY
CAMILLE G. STOUGH

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

520 CAPITOL MALL, SUITE 350
SACRAMENTO, CA 95814-4721

SO. SAN FRANCISCO OFFICE
601 GATEWAY BLVD., SUITE 1000
S80. SAN FRANCISCO, CA 94080

TEL: (650) 589-1660
FAX: (650) 589-5062

TEL: (916) 444-6201
FAX: (916) 444-6209

sdudley@adamsbroadwell.com

March 2, 2020

MARC D. JOSEPH
Of Counsel

*Admitted in Colorado

VIA HAND DELIVERY AND EMAIL

Mr. Peterson Vollmann, Planner V

Planning and Zoning Division of the
- Community and Economic

Development Agency

City of Oakland Bureau of Planning

— Zoning Division

250 Frank H. Ogawa Plaza, Suite

2114

Oakland, CA 94612-2031

Email: Pvollmann@oaklandca.gov

-

A VO S t

VIA EMAIL, ONLY

Chair Jahmese Myres

Members of the Planning Commission

c/o City Clerk

City of Oakland

1 Frank H. Ogawa Plaza, 1st &2nd Floors
Oakland, CA 94612

Email:

jmyres.oakplanningcommission@gmail.com;
ifearnopc@gmail.com;
NHegdeOPC@gmail.com;

amandamonchamp@gmail.com:
cmanusopc@gmail.com;
tlimon.opé@gmail.com:
SShiraziOPC@gmail.com -

Ms. Catherine Payne, Acting Dev: Planning Manager (epayne@oaklandca.gov)
Mr. William Gilchrist, Director of City Planning (W Gilchrist@oaklandnet.com)

Mr. Robert Merkamp, Zoning Manager (Rmerkamp@oaklandca.gov)

Re: Appeal of Zoning Manager Approval, 88 Grand Avenue Project

(PLN 18-406)

a.

Dear Mr. Vollmann, Commissioners, Ms. Payne, Mr. Gilchrist, Mr. Merkamp:

We are writing on behalf of East Bay Residents for Responsible Development
(“EBRRD”), which is also known as Oakland Residents for Responsible
Development (“Oakland Residents”) to appeal! the February 20, 2020 decision? by .

1 :“Appeal.”
2 “Letter of Decision.”
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the City of Oakland’s Director of Planning3 to approve the development at 88
Grand Avenue in Oakland, California (“City”) proposed by KTGY Architecture, 80
Grand MC, LLC (listed as Owner) and/or Seagate Properties.? This Appeal is taken
from the following Director actions: 1) approval of Regular (Residential) Design
Review; 2) approval of a Minor Conditional Use Permit for a Transfer of
Development Rights;5 3) approval of Tentative Parcel Map;8 4) consideration and/or
approval of a density bonus under State density bonus law, waiver for building
height and parking concession; and 5) approval of an addendum to &previeusly
certified EIR, and findings made for an exemption from further environmental
review under the California Environmental Quality Act.” These actions are
collectively referred to herein as the “Project.” -

This Appeal is made pursuant to the Oakland Planning Code,8 Sections
17.136.080 (Design Review) and 17.134.060 (Minor CUP); 17.158.220 (Certain
Environmental Determinations); the Oakland Municipal Code,? Section 16.04.100
(TPM),'0 and the CEQA Guidelines, Section 15185 (Administrative Appeals).
Pursuant to the 2019-2020 Oakland Master Fee schedule and instructions provided

3 “Director.” We note that the Zoning Manager’s Public Notice for the Project states that the decision
maker is the Zoning Manager, and it is our understanding that thé Zoning Manager is Robert
Merkamp. But, the Oakland Planning Code and Oakland Municipal Code provide that the decision
maker for Regular Design Review and a Minor Conditional Use Permit is the Director of Planning,
and it is our understanding that that person is William Gilchrist, (see OPC, 17 136.80, directing

* appeals of regular desigh réview decisions to the Planning Commission “after the date of the initial

decision by the Director of City Planning” and OPC, § 17 .134.060, stating same, with regard to
appeal of a decision to grant a Minor Conditional Use Permit. Decisions on a Tentative Parcel Map
are made by the Advisory Agency, under OMC, § 16.04.100). We further note that the Letter of
Decision was signed by Acting Development Planning Manager, Catherine Payne. This Appeal is
therefore taken from the individual and/or collective decisions of all of these City Staff members,
collectively referred to as “Director,” to approve the Project. ‘

4 Collectively, “Applicarits.”

5 “Minor CUP” and “TDR.” s,

6“TPM.” ) -

" Pub. Resources Code, § 21000 et seq. (‘CEQA”); Cal. Code Regs., tit. 14, ch. 3, § 15000 et seq.
(“CEQA Guidelines”). e

8 “OPC.”

9 “OMC.”

10 The City of Oakland Appeal Form for Decision to Planning Commission, City Council or Hearing
Officer cites to OMC 16.304.100 concerning appeals of a decision relating to a TPM; however, the
OMC does not contain such a provision. OMC, Section 16.04.100 concerns appeals of decisions under
Title 16, Subdivisions, which title also contains the provisions concerning TMPs.

Bt Y &
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in the Letter of Decision (“LOD”), enclosed are EBRRDs’ check in the amount of
$1622.57 and the appeal form provided by the City.

The Appeal incorporates our January 6, 2020 comments and expert
comments on the Project,!! which identified substantial deficiencies in the City’s 88
Grand Avenue CEQA Analysis!? with regard to the City’s analysis of the Project’s
air quality, public health, greenhouse gas (“GHG”), noise, traffic and transit
impacts, and in the City’s analysis of the Project’s consistency with applicable land
use plans and policies. We also prepared this Appeal with the assistance of air
quality and greenhouse gas expert Paul E. Rosenfeld, Ph.D. of Soil Water Air
Protection Enterprises, whose comments, CV and exhibits are incorporated by
reference and attached hereto as Exhibit A (“February 2020 SWAPE Report”).

The Letter of Decision fails entirely to respond to EBRRD’s comments, and
fails to correct any of the legal and factual deficiencies identified by EBRRD and its
experts. For the reasons stated herein and in our prior comments, EBRRD urges
the Planning Commission to grant this Appeal and remand the Project to City Staff
to prepare an environmental impact report!3 for the Project. The Project should not
.. be scheduled for a public hearing until these issues have been fully addressed.

I. INTRODUCTION
A. Project Description -

The Applicants propose to develop a 35-story, 374-foot-high residential
building (411 feet to the top of the mechanical structures) with 275 residential
“units, 1,000-square feet of ground-floor retail, and below-ground parking. The
proposed Project would also include a diesel-powered emergency generator. The
proposed Project would be located within the plan area for the Broadway Valdez
District Specific Plan14 in the D-BV-2 Broadway Valdez District Retail — 2
Commercial Zone.! The Addendum purports to evaluate the Project’s potential -

environmental impacts and cons1stency with an Environmental Impact Report
prepared for the BVDSP 16

11 “January 2020 Comment Letter,” attached hereto as Exhibit B.
12 “Addendum” or “CEQA Analys1s

13 “EIR »

14 “BVDSP.”

15 “D-BV-2.”

16 “BVDSP EIR.”

4782-007j - - : e e R
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Per OPC, Section 17.101C.050 and Table 17.101C.04, zoning for the D-BV-2
area is restricted to “a maximum of 24 stories and 250 feet in height” with “a
residential density of one dwelling unit per 90 square feet of lot area.”!” The City
concedes that, under this zoning, only 103 residential units would be permitted at
the Project site.!8 However, the Applicants propose to develop the significantly
larger and taller project described above.

Five percent (5%) of the Project’s residential units are proposed to be
reserved for Very Low-Income Housing.1® The Applicants are seeking a density -
bonus tinder State Density Bonus law for including VLI housing. The density bonus
would qualify the Applicants to receive one development waiver and one '
concession.20 Consequently, the Applicants hope to receive a State density bonus in
orderto construct 20% more units, a waiver for building height, and a concession to
reduce the number of required parking spaces.2!

The Applicants are also requesting a Minor CUP to transfer development
rights from 80 Grand Avenue (an existing office building) to 60 Grand Avenue (a
parking lot). 80 Grand Avenue i$ a 12,926 square-foot parcel.22 60 Grand Avenue is
a 9,256 square-foot parcel.23 The 60 Grand Avenue parking lot would become the 88
Grand Avenue residential tower.2¢ The parcels would be merged and re-siibdivided
with approval of the Tentative Patcel Map. The proposed Project would then have
the residential development potential of a 22,182 square-foot lot.25

Thus, without the Minor CUP, TPM, and subsequent density bonus and
wavier, the total permitted number of residential units at 60 Grand Avenue / 88
Grand Avenue under existing zoning would be 103 units, with a maximum building
height of 250 feet. With the approvals proposed for the Project, the Apphcants

17 Oa&@nd City Planmng Commission, January 30, 2019 Design Review Commlttee Staff Report
(“Jantary 2019 Staff Report”), p. 3; see also id. pp. 3-4 (Zgnmg Analysis; Dens1ty Bonus for
Affordable Housing).

18 Addendum, p. 8 and Table II-1, p. 17 and Table II-2, p. 18.

19 “YI,1.”

20 See generally, Addendum, pp. 8-18.

21 See generally, Addendum, pp. 8-18.

22 Addendum, p. 17.

23 Addendum, p. 5.

24 Addendum, pp. 1 -18, (describing TDR, density bonus, and including illustrative figures).
%5 Addendum, p. 17.
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would be permitted to build 275 residential units in a 35-story building, at a height
of 374-feet / 411 feet.

B. Environmental Review and Proceedings Below

The City asserts that the Project qualifies for CEQA streamlining exemptions
for urban infill development and consistency with an adopted community plan (the
BVDSP EIR) under CEQA Guidelines, Sections 15183 and 15 183.3, also described
in Public Resources Code, Sections 21094.5 and 21083.3 (collectively, the “Infill
Streamlining Exemption”). The City’s environmental review proceeded as a
Checklist under those provisions. In the alternative, the City proposes to approve
the Project by preparing an addendum to the BVDSP EIR, pursuant to CEQA
Guidelines, Section 15164.

We previously submitted a comment letter to the Director on J anuary 6, 2020
with attached expert reports.26 Our comments on air quality, public health and
GHG emissions were prepared with the assistance of air quality and GHG expert
Paul E. Rosenfeld, Ph.D. of Soil Water Air Protection Enterprises.2” Qur comments
on traffic and transportation were prepared with the assistance of Daniel T. Smith,
Jr., P.E., principal at Smith Engineering & Management.28 Our comments on noise
impacts were prepared with the assistance of Derek Watry, acoustics, noise and
vibration expert of Wilson Thrig.2? The January 2020 Comment Letter and attached
expert reports are attached hereto as Exhibit B and incorporated by reference into
this Appeal, as if fully set forth herein; and must be included as part of the
administrative record for this Project. The J anuary 2020 Comment Letter was
timely filed and accepted on January 6, 2020.30

This Appeal and attachments raise each and every issue that is contested,
and addresses “issues and/or evidence” that was previously presented to the.
Director prior to approval of the Project, as specified in the OPC, Sections . -

- & -

26 “January 2020 Comment Letter.”

27 “SWAPE Report,” attached as Exhibit A to the January 6, 2020 Comment Letter.

28 “Smith Report,” attached as Exhibit B to the January 6, 2020 Comment Letter.

29 “Watry Repost,” attached as Exhibit C to the J anuary 6, 2020 Comment Letter. )

%0 Email from P. Vollmann to L. LeLe et al. at Adams Broadwell Joseph & Cardozo, RE: Comments —
88 Grand Avenue Project (Jan. 7, 2020) (stating that comments were received as filed on Jan. 6,
2020), attached hereto as Exhibit C.

[ 2
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17.134.060 and 17.136.080 and allowed pursuant to CEQA.31 EBRRD reserves the
right to submit supplemental comments at any later hearings and proceedings
related to the Project.32

II. INTEREST OF APPELLANT

EBRRD (“Oakland Residents”) is an unincorporated association of
individuals and labor organizations that may be adversely affected by the potential
public and worker health and safety hazards and environmental impacts of the
Project. The association includes: City of Oakland residents; the International
Brotherhood of Electrical Workers Local 595, Plumbers & Steamfitters Local 342,
The International Association of Sheet Metal, Air, Rail and Transportation
Workers, SMW Local No. 104, Sprinkler Fitters Local 483 and their members and
their families; and other individuals that live and/or work in the City of Oakland
and Alameda County, including Michael Capps, Kahlil Larn and Jennifer Choi.

Individual members of Oakland Residents, and its affiliated labor
organizations live, work, recreate and raise their families in the County of Alameda,
City of Oakland, and surrounding areas. These members would be directly affected
by the PrOJect s environmental and health and safety impacts. Individual members
may also work on the Project itself. Accordingly, they will be first in line tobé
exposed to any health and safety hazards that exist onsite. Oakland Residents has a
strong interest in enforcing the State’s environmental laws that encourage
sustainable development and ensure a safe working environment for its members.
Environmentally detrimental projects.can jeopardize future jobs by causing building
moratoriums or restrictions, making it more difficult and more expensive for
business and industry to expand in the region, and making it less desirable for
businesses to locate and for people to live there.

Oakland Residents actively and fully participated in the administrative
process for this proceeding before the Director.

81 OPC, §§ 17.134.060; 17.136.080; Pub. Resources Code, § 21177(a) (allowing members of the public
to submit additional evidence to the lead agency regarding a project’s CEQA compliance “until the
close of the final hearing on the Project”).

32 Gov. Code, § 65009(b); Pub. Resources Code, § 21177(a); Bakersfield Citizens for Local Control v.
Bakersfield ( “Bakersfield’) (2004) 124 Cal.App.4th 1184, 1199-1203; see Galante Vineyards v.
Monterey Water Dzst (1997) 60 Cal App 4th 1109 1121.

4, £ . ‘.: .).,ﬂ e
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III. GROUNDS FOR APPEAL

As explained in detail below, the CEQA Addendum fails to disclose, analyze
and mitigate new and more severe impacts on air quality, public health, GHG,
noise, and traffic that will occur during the Project’s construction and operational
phases than were analyzed in the BVDSP EIR, and fails to disclose, analyze and
mitigate the Project’s new, significant, and more severe impacts on public transit
which are likely to occur, and potentially escalate, throughout the life of the Project.
Substantially new and different mitigation measures than those approved in the
BVDSP EIR will be required to lessen or avoid these impacts. The Director failed to -
resolve these deficiencies in the Letter of Decision. The Director therefore lacked
substantial evidence to support the decision.to approve the Project and adopt the

CEQA findings. :

“The Planning Commission should vacate the Director’s approvals and
remand the Project to Staff to prepare a legally adequate EIR. Because an EIR is
required, the Project must also be submitted to the Planning Commission as a
request for a Major Conditional Use Permit, and should not have been submitted to

the Director of Planning for approval of a Minor Conditional Use Permit.33

The Director abused their discretion and made findings that were not
supported by substantial evidence in approving the Project and exempting it from
further CEQA review in the following ways:34

1. the Project is inconsistent with the density and height requirements in
the community plan (the BVDSP) and Oakland’s zoning ordinance for the

3 Pub. Resources Code, § 21094.5(a) (agency required to prepare CEQA document to examine
impacts not analyzed in prior EIR); 21166 (requirement for subsequent environmental review);
CEQA Guidelines, § 15183.3(d)(2)(E) (agency required to prepare an infill EIR where a project would
* create impacts not previously examined); see Topanga Assn. for a Scenic Community v. County of Los
Angeles (1974) 11 Cal.3d 506, 515. i

34 This list is provided pursuant to OMC, Section 16.04.100, which requires that “[t]he appeal shall
state specifically wherein it is claimed there was an error or abuse of discretion by the Advisory
Agency or wherein its decision is not supported by evidence in the record.” OPC, Section 17.136.080,
further requires that “[tThe appeal shall state specifically wherein it is claimed there was an error. .
or abuse of discretion by the Director 6r wherein his or her decision is not supported by the
evidence in the record.” Finally, OPC, Section 17.134.06, requires that appeals of a Minor CUP an
appeal “shall state specifically wherein it is claimed there was an error or abuse of discretion by
the Director or wherein his or her decision is not supported by the evidence in the record.”

4782-007; .
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D-BV-2 zone, and therefore does not qualify for streamlined CEQA review
under the Infill Streamlining Exemptions;

the Project is likely to have unmitigated, adverse impacts on public health
and safety which require the City to deny the Applicants’ requested
density bonus, wavier for building height, and parking concession;

substantial changes are proposed in the Project from the projects that
were contemplated on a programmatic level in the BVDSP EIR that are
likely to result in new and hiore severe environmental effects than

previously analyzed. Therefore, the City was required to prepare an EIR

for the Project which discloses, analyzes, and mitigates these impacts;

significant changes have occurred with respect to the circumstances under
which the Project would be undertaken that are likely to result in new
and more severe impacts to public teansit than previously analyzed.
Therefore, the City was required to prepare an EIR for the Project which
discloses, analyzes, and mitigates these impacts;

there is substantial evidence demonstratmg that the proposed Project is
likely to result in potentially significant impacts to air quality and public
health, GHG, traffic, transit, and noise which wetre not disclosed,
analyzed, or mitigated in the BVDSP EIR. Therefore, the City was
required to prepare an EIR for the Project which discloses, analyzes, and
mitigates these impacts;

the Project requires a Major CUP pursuant to OPC, Section
17.134.020(A)(3)(a), and cannot be approved with a Minor CUP, because

“'the City is required to prepare an EIR for the Project; and

the City cannot make the required findings under the OPC to issue Design
Review Approval, a Minor CUP,' or a TPM.

IV. LEGAL STANDARD UNDER CEQA

CEQA has two basic purposes, neither of which is satisfied by the- Addendum.

= First, CEQA is designed to inform decision makers and the public about the

potential, significant environmental impacts of a project before harm is done to the

4782-007j
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environment.3 The EIR is the “heart” of this requirement.3 The EIR has been
described as “an environmental ‘alarm bell’ whose purpose it is to alert the public
and its responsible officials to environmental changes before they have reached
ecological points of no return.”s?

To fulfill this function, the discussion of impacts in an EIR must be detailed,
complete, and “reflect a good faith effort at full disclosure.”8 An adequate EIR
must contain facts and analysis, not just an agency’s conclusions.3? CEQA requires
an EIR to disclose all potential direct and 1nd1rect significant environmental
. 1mpacts of a project.40

Second, CEQA directs public agencies to avoid or reduce env1r0nmental
‘damage when possible by requiring imposition of mitigation measures and by
requiring the consideration of environmentally superior alternatives.4! If an EIR
identifies potentially significant impacts, it must then propose and evaluate
mitigation measures to minimize these impacts:42 CEQA imposes an affirmative
obligation on agencies to avoid or reduce environmental harm by adopting feasible
project alternatives or mitigation measures.48 Without an adequate analysis and
description of feasible mitigation measures, it would be impossible for agencies
relying upon the EIR to meet this obligation.

Under CEQA, an EIR must not only diseuss measures to avoid or minimize
adverse impacts, but must ensure that mitigation conditions are fully enforceable
through permit-conditions, agreements or other legally binding instruments.44 A
CEQA lead agency is precluded from making the required CEQA findings unless the
record shows that all uncertainties regarding the mitigation of impacts have been

- 35 CEQA Guidelines, § 15002(a)(1); Berkeley Keep eJets Over the Bay v. Bd. of Port Comm’rs. (2001) 91
Cal.App.4th 1344, 1354 (“Berkeley Jets”); County of Inyo v. Yorty (1973) 32 Cal. App.3d 795, 810.
.36 No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 84.
37 County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810. -
88 CEQA Guidelines, § 15151; San Joaquin Raptor/ Wzldhfe Rescue Center v. County of Stanislaus
(1994) 27 Cal.App.4th 713, 721-722.
% See Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 568.
40 Pub. Resources Code, § 21100(b)(1); CEQA Guidelines, § 15126.2(a).
4 CEQA Guidelines § 15002(a)(2) and (3); Berkeley Jets, 91 Cal.App.4th at 1354; Laurel Heights
Improvement Ass’n v. Regents of the University of Cal. (1998) 47 Cal.3d 376, 400.
.. “2 Pub. Resources Code, §§ 21002.1(a), 21100(b)(3).
43 Pub. Resources Code, §§ 21002-21002.1.
4 CEQA Guidelines, § 15126.4(a)(2).
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resolved; an agency may not rely on mitigation measures of uncertain efficacy or
feasibility.45 This approach helps “insure the integrity of the process of decision by
precluding stubborn problems or serious criticism from being swept under the
rug.”46

A. Subsequent or Supplemental Environmental Review

When an EIR has been prepared for a previously approved project, CEQA
requires the lead agency to conduct subsequent or supplemental environmental
review when one or more of the following events occur, per Public Resources Code,
Section 21166:

(a) Substantial changes are proposed in the project which will require major
revisions of the environmental impact report; -
(b) Substantial changes occur with respect to the circumstances
.under which the project is being undertaken which will require major
revisions in the environmental impact report; or
(c) New information, which was not known and could not have been
known at the time the environmental impact report was certified
“as complete, becomes available.47

CEQA Guidelines, Section 15162 further provides that in assessing the need
for subsequent or supplemental environmental review, the lead agency must
determine, on the basis of substantial evidence in light of the whole record, if one or
_ more of the following events have occurred:

(1)  Substantial changes are proposed in the project which will
require major revisions of the previous EIR due to the
involvement of new significant effects or a substantial increase
in the severity of previously identified effects;

(2)  Substantial changes occur with respect to the circumstances
under which the project is undertaken which will require major

% Kings County Farm Bureau v. County of Hanford (1990) 221 Cal.App.3d 692, 727-28 (a
groundwater purchase agreement found to be inadequate mitigation because there was no record
evidence that replacement water was available), ' ’

46 Concerned Citizens of Costa Mesa, Inc. v. 32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 935.
47 Pub. Resources Code, § 21166(a)-(c), emphasis added; see also CEQA. Guidelines, § 15162(a)

(same).
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revisions of the previous EIR due to the involvement of new ,
significant environmental effects or a substantial increase in the
severity of previously identified significant effects.

This Guidelines provision also elaborates on the meaning of “new
information of substantial importance,” stating:

» (3) - New information of substantial importance, which was not
known and could not have been known with the exercise of reasonable
diligence at the time the previous EIR was certified as complete or the
negative declaration was adopted, shows any of the following:

(A) The project will have one or more significant effects not
discussed in the previous EIR or negative declaration;
(B) Significant effects previously examined will be substantially more
severe than shown in the previous EIR; e o
(C) Mitigation measures or alternatives previously found not to be
feasible would in fact be feasible, and would substantially reduce
one or more significant effects of the project, but the project
-~ proponents decline to adopt the mitigation measure or alternative;
or : :
(D) Mitigation measures or alternatives which are Co
. considerably different from those analyzed in the previous
= 'EIR would substantially reduce one or more significant
effects on the environment, but the project proponents decline
to adopt the mitigation measure or alternative.48

Only where none of the conditions described above calling for preparation of
a subséquent or supplemental EIR have occurred may the lead agency consider
preparing a subsequent negative declaration, an addendum, or no further
documentation.4? The City’s decision not prepare a subsequent or supplemental
EIR must be supported by substantial evidence.5

48 CEQA Guidelines, § 15162(a)(3)(A)-(D), emphasis added.
49 CEQA Guidelines, § 15162(b). .
50 CEQA Guidelines, §§ 15162(a), 15164(e).
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B. Addendums

The Public Resources Code does not provide for addendums, but they are
discussed briefly in the CEQA Guidelines, Section 15164:

(a) The lead agency or a responsible agency shall prepare an addendum to a
previously certified EIR if some changes or additions are necessary but none
of the conditions described in Section 15162 calling for preparation of a
subsequent EIR have occurred.

(b) An addendum to an adopted negative declaration may be prepared if only
minor technical changes or additions are necessary or none of the conditions
described in Section 15162 calling for the preparation of a subsequent EIR or
negative declaration have occurred.51

The City’s decision to prepare an addendum must be supported by
substantial evidence.52

C. CEQA’s Infill Streamlining Exemption >

The City seeks to rely on the Infill Streamlining' Exemption at Public
Resources Code, Sections 21083.3 and 21094.5, also discussed at CEQA Guidelines
Sections 15183 and 15183.3.53 This CEQA streamlining provision allows approval of
projects without an EIR, but only in very narrow circumstances. In addition, the
Addendum cites in its analysis of GHG impacts the residential streamlining
provision, at Public Resources Code, Section 21167.58, discussed below.5¢ Both
exemptions are inapplicable.

To qualify under the Infill Streamlining Exemption, the project must be
consistent with site’s density and land use intensity, as defined by its zoning,

5t CEQA Guidelines, § 15164(a), (b). Moreover, the Natural Resources Agency, which drafts the

CEQA Guidelines, has described the purpose of an addendum as a method for making “minor

changes” to an EIR. Save Our Heritage Organization v. City of San Diego, 28 Cal. App.5th 656, 664—

6656 (citing the Natural Resources Agency).

52 CEQA Guidelines, § 15164(e).

53 Addendum, p. 27 (citing exemptions) and Zoning Manager Pubhc Notice (same); Letter of Decision,
pp- 1, 9 (same). -

54 Addendum p. 63.
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community plan, or general plan policies for which an EIR was certified, as
follows:55

e CEQA Guidelines, § 15183(d)(1)(2) states that a project must be
consistent with the community plan adopted as part of a general plan
or a “zoning action which zoned or designated the parcel on which the

_project would be located to accommodate a particular density of
development;”

e CEQA Guidelines, § 15183.3 (b)(3) states that “[t]o be eligible for the
streamlining procedures prescribed in this section, an infill project
must. ... [b]e consistent with the ... density” specified in the plan;

* Public Resources Code, § 21083.3(a) states that “[i]f a parcel has been
zoned to accommodate a particular density” or such density has
been designated in thie adopted plan, then théproject may qualify“for
CEQA streamlining;

¢ Public Resources Code, § 21094 states that later projects may use
tiering based on reports previously prepared and certified where none
of the conditions warranting supplemental review under Public
. Resources Code, § 21166 are present and where the proposal is
“[c]onsistent with applicable local land use plans and zoning of
3 the city.”

. Public Resources.Code, § 21159.28 is a GHG streamlining provision which.
allows an EIR or addenda to exclude an analysis of the GHG impacts of cars and
light-duty trucks for qualified residential or mixed-used projects. A project qualifies
where it “is consistent with the ... density” specified in a sustainable communities
strategy®6 or alternative planning strategy. Public Resources Code, § 21159.28(d)
further provides that GHG streamlining is applicable to projects that satisfy the
criteria of Public Resources Codes, § 21155, for transit priority projects. This
provision also requires that the density be consistent with the density specified in a
SCS or alternative planning strategy. In order to qualify under Pub. Resources

5 CEQA Guidelines, §§ 15183(d)(1)(2), 15183.3 (b)(3); Pub. Resources Code, §§ 21083.3(a), 21094,
emphasis added.
56 “SCS'”
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Code, § 21159.28, the environmental review document must incorporate all
mitigation measures pertaining to GHG from the SCS.

Only if a project meets all of these criteria can it be further analyzed under
the Infill Streamlining Exemption and the GHG streamlining provision. A lead
agency’s decision to rely on the Infill Streamlining Exemption or GHG streamlining
exemption must be supported by substantial evidence.57

As discussed below, the proposed Project does not qualify for either the Infill
Streamlining Exemption or the GHG stré#mlining exemption because its density is
not consistent with the parcel’s zoning. Moreover, there is substantial evidence in
the record demonstrating that the BVDSP EIR did not disclose, analyze, or mitigate
the proposed Project’s potentially significant impacts to human health or the
environment. A project-level EIR is required which analyzes these impacts and
considers environmentally-superior alternatives. The Director’s decision to approve
the Project dbsent supplemental or subsequent review was not supported by
evidence and was an abuse of discretion.

IV. THE PROJECT DOES NOT QUALIFY FOR THE INFILL
STREAMLINING EXEMPTION BECAUSE THE PROJECT IS
INCONSISTENT WITH THE DENSITY ESTABLISHED BY EXISTING
ZONING AND THE ENVIRONMENATAL IMPACTS OF A PROJECT
AT THIS DENSITY WERE NOT ANALYZED IN THE BVDSP EIR.

The 60 Grand Avenue parcel is in the D-BV-2 zone, which is zoned for a
density of development that would permit 90 units per acre, with a height limit of
250 feet.’® The Applicants are requesting a TDR and associated d1scret10nary
permits in order to develop in order construct 275 units in 35-story building (up to
375/ 411 feet).

Under the legal standard described above, to qualify for the Infill
Streamlining Exemption, CEQA requires that the project be consistent with the
site’s existing zoning.5® In this case, the Addendum and Director’s findings of

57 Pub. Resources Code, § 21094.5(a).

58 OPC, Table 17.101C.04.

59 CEQA Guidelines, §§ 15183(a), (d)(1)(B), 15182(b)(1)(C); Pub. Resources Code, §§ 21083.3(a),
21094.5(c)(1)(A).
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consistency under the Infill Streamlining Exemption rely on the assumption that
the City will grant a density bonus to the Project, consistent with State Density
Bonus Law and the OPC.60 The BVDSP does not authorize the Project’s requested
density and building height, and the BVDSP EIR did not analyze a project at this
density or height at this site. Thus, the Project is inconsistent with existing zoning
requirements, and a project of this type was not analyzed in any prior EIR, both of
which are mandatory prerequisites for relying on the Infill Streamlining
Exemption.6! The City’s reliance on future density bonus approvals violates these
key elements of the Infill Streamlining Exemption, and does not render the Project
factually “consistent” with the BVDSP EIR.

The Addendum concedes this lack of consistency in Attachment C (Project
Consistency with Community Plan or Zoning, Per CEQA Guidelines Section 15183)62
and Rttachment D (Infill Performance Standards, Per CEQA Guidelines Section
15183.3).83 Attachment C acknowledges that the proposed Project’s height and
density are not consistent with the applicable zoning. The City bases it’s finding
that the Project is consistent under CEQA Guidelines, Section 15183 because the
Applicants anticipate receiving the State density bonus waiver described above.64 Of
course, the Minor CUP and related approvals would also be required. Attachment D
reiterates the findings in Attachment C.65 The Director’s Letter of.Decision merely
reiterates the findings in the Addendum, including Attachments C and D, and
concludes, without support, that the Project is consistent with the applicable zoning
density.66

. Nor does the BVDSP authorize a TDR for the purpose of transferring density
from an office building to a proposed residential project in order to maintain
consistency with the BVDSP. The only reference to a TDR in the BVDSP is Policy
IMP-5.1. However, Policy IMP-5.1 discusses potential revisions to the OPC in order
to adaptively reuse historic buildings.6? The 60 Grand Avenue parking lot is not an
historic structure, so Policy IMP-5.1 is inapplicable.

60 Gov. Code, § 65915; OPC Chapter 17.107 (Density Bonus and Incentive Procedure).
61 CEQA Guidelines, § 15183(d)(1), (2).

62 Addendum, pp. C-1 to C-2.

63 Addendum, pp. D-1 to D-5.

64 Addendum, p. C-2.

65 Addendum, p. D-5.

66 Letter of Decision, pp. 9-10.

67 BVDSP, pp. 87, 266.
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CEQA requires that the lead agency determine the appropriate form of
CEQA review at the time the project application is submitted, not based on
speculative future approvals.68 CEQA also requires lead agency to analyze the
‘whole’ of the project — this includes all foreseeable discretionary approvals.6?

For example, in Laurel Heights Improvement Association v. Regents of
University of California™ the California Supreme Court rejected an EIR where the
agency failed to consider the whole of the project. The agency defined the project as
involving “only the acquisition and operation of an existing facility and negligible or
no expansion of use of existing use at that facility.””? However, the Court found
that future expansion of the project was a reasonably foreseeable consequence of the
project and would likely change the scope or nature of the initial project or its
environmental effects.’? Here, approval of the Project’s requested density bonus is a
reasonably foreseeable consequence of the Project. The City therefore has a duty to
analyze the impacts of the increase in density (and other associated impacts) that
would result from approval of the density bonus and waiver for building height.

When the project is viewed as a whole, there is no dispute that the Project
exceeds the applicable zoning, density and height requirements. By ignoring the
Project’s facial inconsistency. with these requirements, the potentially significant
impacts associated with those inconsistencies escape envirénmental review. As a
result, the City has both failed to comply with its CEQA obligations to disclose the

‘nature and severity of the Project’s impacts, and the Director lacked substantial
evidence to support findings that the Project’s height waiver and density bonus N
units would not have a specific adverse impact upon public health and safety or the’
physical environment.?

6 CEQA Guidelines, § 15063 (timing and process of initial study); Pub. Resources Code, §§ 21003.1
(early identification of environmental effects), 21006 (CEQA is integral to agency decision making).
8 Pub. Resources Code, § 21082.2(a) (“The lead agency shall determine whether a project may have a
significant effect on the environment based on substantial evidence in light of the whole record”);
CEQA Guidelines, § 15003(h) (“The lead agency must consider the whole of an action, not simply its
constituent parts, when determining whether it will have a significant environmental effect” and
citing Citizens Assn. for Sensible Development of Bishop Area v. County of Inyo (1985) 172 Cal.App.3d
151); Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376,
401 (“Laurel Heights I”)

70 Laurel Heights I, supra, 47 Cal.3d 3786.

71 Id. at p. 388.

72 Id. at p. 396. :

"3 Gov. Code, § 65589.5(d)(2); see also OPC, §§ 17.107.100.B; 17.107.095.A.1.
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In addition, the Supreme Court, as well as the Courts of Appeal, have held that
CEQA exemptions must be narrowly construed and “[e]xemption categories are not
to be expanded beyond the reasonable scope of their statutory language.”™ The
Supreme Court has also consistently held that CEQA exemptions are not to be
implied,” and that other statutes do not implicitly preempt CEQA or exempt
proposed projects from CEQA review — even if the other statute has environmental
safeguards of its own. Instead, CEQA must be harmonized with other statutes and
a proposed project must comply with both CEQA and any other applicable statute.’
While the legislature created the streamlining provisions for “Qualified In-Fill
Development Projects,” there is no such CEQA exemption or streamlining provision
for “Density Bonus Projects.” The Director abused his discretion in finding or
--implying such an exemption here. -

Finally, in approving the Project in this manner, the City may be attempting
to rely on Wollmer v. City of Berkeley to base its consistency finding on the Project’s
pre-density bonus “base units” rather than on the actual size of the Project. 77 If so,
this reliance is misplaced. A

The Wollmer court found that the applicable plan was the City of Berkeley’s
general plan, which did not contain a density restriction that would conflict with the
proposed project. The court explained that “[t]he City’s zoning ordinance does not
specify a maximum density for the [district applicable to the proposed project] ....
However, the land use element of the general plan specifies a maximum density of
44 to 88 persons (20 to 40 dwelling units) per acre for the area within the land use
classification that includes the [applicable] District....”” The court went on to
explain that “the City does not apply the general plan density standards to specific

~parcels. Instead, it applies the standards to larger areas of a land use classification
surrounding a proposed project.”” As opposed to a general plan, “[a]llowable
densities and uses in each zoning district are established in the more detailed and

i - specific Zoning ordinance.”8 Using this approach, the Wollmer court found that the

project was consistent with applicable plan - the general plan - because the project

" Mountain Lion Found. v. Fish & Game Comm’n (1997) 16 Cal.4th 105, 125 (“Mountain Lion”).
7 Wildlife Alive v. Chickering, 18 Cal.3d at 195-198, 202. .

"6 Bozung v. Local Agency Formation Comm. (1975) 13 Cal.3d 263, 274 ..

"7 Wollmer v. City of Berkeley (2011) 193 Cal.App.4th 1329 (“Wollmer”).

8 Ibid. at p. 1345.

7 Ibid. at p. 1345.

80 Ibid., citing the Berkeley General Plan.
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would create a density of “approximately 19 units per acre, which is well below the
general plan standard of 40 units per acre.”8!

While Wollmer may support a proposition that CEQA review may be
streamlined if the Project complies with general qualitative general plan and zoning
requirements, the Wollmer court did not authorize agencies to rely on the Infill
Streamlining Exemption (or the categorical exemption for infill development) for
projects that exceed specific, detailed general plan and zoning designations as a
result of a density bonus waiver.

Here, the City has a detailed zoning ordinance which applies to the specific -
parcel where the proposed Project would be located, and the Project is inconsistent
with it. The development standards in the OPC dictate that the height and density
for proposed projects in the D-BV-2 zone is 250 feet, with a density of 103 dwelling
units for a parcel of this size.82 By contrast, the proposed Project would be a 35-
story, 374-foot-high residential building with 275 residential units, 1,000-square
feet of ground-floor retail, and below-ground parking. The Project’s size and density
substantially exceed these specific, numeric limits imposed by the zoning ordinance.
The requested density bonus waiver does not change that fact. Therefore, the
Project cannot be found to be consistent with density based solely on pre-density
bonus units. ’ ‘

The Addendum and Letter of Decision disregard these clear and mandatory
requirements of the OPC. The Addendum erroneously contends that the Project’s
zoning inconsistencies would be remedied by the density bonus because “the project
sponsor is anticipating receiving a development waiver ... that would allow the
project to exceed this limit in order to accommodate additional under the California
State Density Bonus Law.”88 The Letter of Decision fails to correct this error.

The Addendum and Letter of Decision provide no evidence to support the
purported finding that the Project is “consistent” with applicable density so as to
rely on the Infill Streamlining Exemption. Rather, there is substantial evidence in
the record demonstrating that a project at this height and density was neither
contemplated nor analyzed in the BVDSP EIR. Consequently, the City must

81 Wollmer, supra, 193 Cal.App.4th at p. 1345.
82 OPC, Table 17.101C.04.
83 Addendum, pp. C-2, D-5; Letter of Decision, pp. 9-10.
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withdraw the Addendum and direct staff to prepare an EIR which discloses,
analyzes, and mitigates the proposed Project’s impacts, and considers
environmentally-superior alternatives.

V. THE CITY SHOULD DENY THE REQUESTED DENSITY BONUS AND
WAIVER.

*+ e City should deny the requested density and waiver on two grounds: 1)
the proposed Project will have significant, unmitigated adverse impacts to the
public health and safety and the environment; and 2) the Applicant has not made
the required submittals under Oakland’s Density Bonus Ordinance, per OPC,
Section 17.107.030.

First, the State Density Bonus Law authorizes the City to deny requested
density bonus units and incentives, concessions, and waivers where the resulting
project would have a “specific adverse impact” on public health and safety or the
physical environment®* unless the approving agency is able to find that “there is no
feasible method to satisfactorily mitigate or avoid the specific adverse impact
without rendering the development unaffordable to low and moderate income
households.”85

A denial is warranted here because the Addendum fails to disclose and
mitigate several potentially significant, unmitigated environmental impacts that
are likely to be caused or exacerbated by the Project. As discussed below, there is
substantial evidence demonstrating that the Project is likely to have significant and
unmitigated impacts on public health from excess construction TAC emissions and
noise, as well as significant environmental impacts on air quality, from GHGs, and
on traffic and transit during Project operation. Because the City failed to prepare
an EIR for the Project, these impacts have not been fully disclosed or mitigated, as
required by CEQA.8 Therefore, the City lacks substantial evidence to support a
finding that there is “no feasible method” of mitigating these impacts without
rendering the Project’s affordability component infeasible. As a result, the City
cannot make the requisite findings to approve a density bonus in the face of the
Project’s significant public health and environmental impacts.

84 See OPC, §§ 17.107.100(B); 17.107.095(A)(1).
8 See OPC, § 17.107.100(B).
8 Pub. Resource Code, §§ 21002.1(a), 21100(b)(3).
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Each of the below-described impacts provides the City with substantial
evidence supporting a denial or the requested density bonus unless and until the
City prepares an EIR to fully disclose and mitigate these impacts to the greatest
extent feasible.87

Second, it appears that the Applicant has not made the required submittals
under Oakland’s Density Bonus Ordinance, per OPC, Section 17.107.030. OPC,
Section 17.107.030 describes the application review process under Project Oakland’s
inclusionary housing ordinance. It states that the application for this approval may
be included as part of the design review process, but also lists specific information
required by the applicant. This information includes:

~ B. A project financial report (pro forma), as required justifying the granting of
any incentive(s) and/or concession(s) in addition to the density bonus;

C. Information demonstrating that any requested incentive(s), concession(s)
and/or waiver(s) are necessary to make the units affordable, or available to
seniors. Information could include: calculations of affordability, evidence that
incentives and concessions provide "identifiable, financially sufficient, and
actual cost reductions," and economic analyses to show that any waivers are
required to make the project economically feasible.88

The Addendum was released for public review and comment on December 13,
2019. EBRRD submitted several Public Record Act Requests for all documents
related to the Project, and referenced and relied upon in the Addendum. Our most
recent requests occurred immediately prior to, and immediately after, the
Addendum was released - December 6, 2019 and December 20, 2019. Our review of
the documents provided by the City in response to these requests include the
January 26, 2019 and June 26, 2019 Design Review Committee Staff Reports, which
attached the current Design Review Submittal and the Basic Application for
Development Review.89 The Design Review Application is attached hereto as -

87 OPC, § 17.107.100(B) (density bonus cannot be approved where it would release in an adverse
impact, as defined by Gov. Code, § 65589.5(d).)

8 OPC, Section 17.107.030(B), (C).

89 “Design Review Application.”
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Exhibit D. None of the information at OPC, Sections 17.107.030(B) and (C) was
attached and incorporated into the Design Review Application or Staff Reports.

Without this information, the Director would have had no basis to conclude
that the requested concessions and waivers are financially justified or necessary in
order to include the affordable housing component. Thus, the Director’s
determination appears to have not been supported by evidence in the record.

VI. THE CITY MUST PREPARE A SUBSEQUENT OR SUPPLEMENTAL
EIR WHICH DISCLOSES, ANALYZES, AND MITIGATES THE
PROJECT’S POTENTIALLY SIGNIFICANT IMPACTS TO AIR
QUALITY, PUBLIC HEALTH, GHG, NOISE AND TRAFFIC.

As discussed in the January 2020 Comment Letter, attached expert reports,
and February 2020 SWAPE Report, the proposed Project is likely to create
significant adverse impacts to air quality, public health, from GHG emissions,
noise, and transportation (including both traffic and public transit) that are’
peculiar to the Project, and more severe than previously analyzed in the BVDSP
EIR. The Addendum also did not consider changes in circumstances since that
document was certified in 2014 which are likely to result in more severe impacts
than previously analyzed. The Standard Conditions of Approval® and project-
specific conditions attached to the Letter of Decision will not substantially lessen or
avoid these impacts, as required by CEQA. This is significant new information
which was not addressed in either the CEQA Analysis or the Letter of Decision, and
which triggers the City’s duty to conduct further environmental review under

CEQA.

The Director abused their discretion in approving the Project, exempting it
from CEQA, and failing to support the City’s findings with substantial evidence.
The Planning Commission must withdraw the Addendum and approvals, and
remand the Project to staff with instructions to prepare a project-level EIR which
discloses, analyzes, and mitigates these impacts.

90 “S CA-”
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A. There is Significant New Information of Substantial
Importance that Impacts from GHG Emissions Will be
Significant and Adverse.

The Addendum concludes that impacts from the Project’s operational GHG
emissions will be equal-to or less-severe-than those described and analyzed in the
BVDSP EIR. The December and February SWAPE Reports demonstrate that the
City underestimated GHG emissions by using inaccurate input parameters, failed
to include all operational land uses, relied on outdated and inapplicable GHG
reduction targets, among other deficiencies. In addition, the Director improperly
relied on the GHG Streamlining Exemption to exclude the impact of cars and light-
duty trucks from its GHG emissions estimates.

Updated modelling performed by SWAPE demonstrates that GHG impacts
are potentially significant, and additional mitigation measures are necessary in

order to substantially lessen or avoid these impacts, as described in the February
2020 SWAPE Report at Exhibit 1.

This is significant new information of substantial importance which must be
evaluated in a project-level EIR. The Letter of Decision failed to address or correct
these errors. Therefore, the Director’s finding that none of the events triggering
supplemental review under Public Resources Code, Section 21166 is not supported
by the evidence.9!

i GHG impacts are incorrectly evaluated because the
Addendum relies on inapplicable GHG reduction targets.

The Addendum found that GHG emissions would not exceed the BAAQMD

~ threshold of significance of 1,100 MT COge/year.92 The Addendum then concludes

that the proposed Project’'s GHG impact would equal-to or less-severe-than that
analyzed in the EIR prepared for the BVDSP. In making these determinations, the
City relies on the Project’s purported consistency with the Statewide GHG reduction
targets set in The Global Warming Solutions Act of 2006 (“AB 32”) and the City of
Oakland’s 2020 Equitable Climate Action Plan (‘ECAP”) and other plans. AB 32

91 Letter of Decision, pp. 9-11.
92 SWAPE Report, p. 11, citing Addendum, p. 63.
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and ECAP reduction targets are not applicable to the Project.9 Thus, the City’s
conclusions are not based on substantial evidence. The City must withdraw the
Addendum and prepare a project-level EIR which analyzes the proposed Project’s
impacts against an applicable GHG reduction target.

AB 32 mandated that Statewide GHG emissions be reduced to 1990 levels by
target year 2020. As the SWAPE Report explains, AB 32 is only applicable to
projects that will be operational by target year 2020. As the Addendum states,
construction will begin in 2020, and the Project would not become operational until
2022 — two years after the target date set in AB 32. Thus, the City is relying on
outdated GHG reduction targets.9

For the same reason, the City cannot rely on the proposed Project’s
consistency with the ECAP to conclude that impacts will be less-than-significant.%
As the Addendum states, the ECAP was adopted in 2013. Its goal was to reduce
GHG emissions to 2005 levels by 2020.% Since the proposed Project would not
become operational until 2022, meeting the ECAP’s reduction targets is not a
reliable indicator of the proposed Project’s impact.97

AB 32 has been superseded by Senate Bill 32 (“SB 32”), passed by the
Legislature in 2016. SB 32 codified Statewide GHG reduction targets to 40% below
1990 levels by 2030. In December 2017, the California Air Resources Board issued
the 2017 CARB Scoping Plan. The 2017 CARB Scoping Plan outlined the Statewide
strategy needed to achieve SB 32’s goals. Yet, the City does not include an analysis
of consistency with the 2017 CARB Scoping Plan.?® The Planning Commission
should withdraw the Addendum and remand the Project to Staff to analyze impacts
against an applicable GHG reduction target plan.

9 SWAPE Report, pp. 11-13.

94 SWAPE Report, pp. 11-12.

9% SWAPE Report, pp. 12-13.

% SWAPE Report, p. 13, citing Addendum, p. 64.
97 SWAPE Report, pp. 12-13.

%8 SWAPE Report, p. 12.
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ii. The Addendum’s GHG emissions analysis and data relied
on incorrect and unsubstantiated input parameters and
failed to model all operational land uses.

The Addendum calculated GHG emissions using CalEEMod.2016.3.2. As the
SWAPE Report demonstrates, the CalEEMod files incorrectly calculated the
Project’s land use size, used an unsubstantiated water-reduction measure to
substantiate its findings, improperly excluded the impact of cars and light duty
trucks from its analysis of GHG emissions, and relied on an outdated service
population and service population efficiency threshold to calculate the Project’s
efficiency in reducing GHG emissions. Therefore, the Addendum underestimates
GHG impacts from the proposed Project.

First, SWAPE’s review of the Project’s CalEEMod output files demonstrates
that the parking garage was modelled using an underestimated floor surface area.
The floor size given in the Addendum is 1,600 square feet, yet only the 460 square
feet were modeled.®® This discrepancy is not explained. As a result, the Addendum

. underestimates the proposed Project’s construction and operational emissions.100

The City’s reliance on this informationto conclude that impacts will be equal-to or
less-severe-than impacts modelled in the EIR prepared for the BVDSP is not
supported by substantial evidence.

Second, SWAPE'’s review of the Project’s CalEEMod output files
demonstrates that the City used an inaccurate Sunday trip rate to calculate mobile
emissions. The Addendum assumes 973 daily trips from the proposed Project, but
the Sunday trip rate was calculated at 839 daily trips. If the Sunday trip rate is
lower than 973, then the City must support its decision to use that figure for all
weekly calculations with substantial evidence. The Addendum contains no such
information.10!

Third, SWAPE’s review of the Project’s CalEEMod output files reveals that
the model included an operational “Water Conservation Strategy,” which the model
purports would reduce water consumption by exactly 20%. The Addendum does not

98 SWAPE Report, p. 9.
100 SWAPE Report, pp. 9-10.
101 SWAPE Report, pp. 10-11.
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otherwise define or describe this strategy.92 The Addendum also states that it will
comply with the CalGreen Code, which requires that indoor water use be reduced by
20%. As the SWAPE Report explains, reliance on building codes cannot guarantee
that purported reductions will actually be achieved, particularly where, as here, the
specifics required to achieve compliance have not been analyzed for accuracy or
feasibility.103

Fourth, as described in detail above, the proposed Project consists of two
parcels — the existing 80 Grand Avenue office building and the proposed 88 Grand
Avenue residential tower. Under the proposed Project, the lots will be merged and
subdivided, but until that occurs, the proposed office building should be considered
as part of the Project. Therefore, the existing land use at 80 Grand Avenue, over
12,000 square feet, should have been modelled, but was omitted as the SWAPE
Report explains.1%4 This information must be included in an updated GHG analysis.

Fifth, as the February 2020 SWAPE Report describes, the Project improperly
excluded the impact of cars and light-duty trucks from its analysis of GHG
emissions. As discussed above, for qualified projects, the GHG streamlining
provisions permits an agency to exclude the impact of cars and light-duty trucks
from the analysis of GHG impacts in an EIR or addenda, for qualified residential or
mixed-used projects. In order to utilize this provision, two criteria must be met,
which are not satisfied in this case. First, a project qualifies where it “is consistent
with the ... density” specified in a SCS.19 Second, Public Resources Code, Section
21159.28 mandates that the environmental review document, here the Addendum,
must incorporate all mitigation measures pertaining to GHG from the SCS.

The Addendum states that the Project qualifies for this exception because it
is in Priority Development Area!%6 specified in Plan Bay Area 2040, and provides a
link to a “CEQA Streamlining Map” for that plan. The link provided does not work.
And there is no other evidence cited in the Addendum or Letter of Decision that
establishes that Plan Bay Area 2040 even provides a density designation for the

102 SWAPE Report, p. 11.

108 SWAPE Report, p. 11; see e.g., Kings County Farm Bureau v. County of Hanford (1990) 221
Cal.App.3d 692, 727-728 (an agency cannot rely on mitigation measures of uncertain efficacy or
feasibility).

104 SWAPE Report, p. 5.

105 “5CS.”

106 “PDA.”
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project site. Perhaps to address this informational deficiency, the Addendum then
goes on to state that “[flurthermore, the project is ... consistent with the ... density
... envisioned for the site.”107 It is undisputed, as described above, that the Project
is not consistent with the density under Oakland’s zoning ordinance for the D-BV-2
zone.

Nor does the Project satisfy the second criteria of Public Resources Code,
Section 21159.28, which requires the agency to adopt all GHG mitigation measures
in the SCS in order to utilize the streamlining exemption. In fact, the Addendum
does not include a single GHG mitigation measure from the Plan Bay Area, or any
other plan, including the BVDSP EIR. As discussed below and in the February 2020
SWAPE Report, because GHG emissions will exceed the applicable threshold of 3
significance, the City is required to include a GHG Reduction Plan pursuant to SCA
#42 (City SCA F).

In addition, Public Resources Code, Section 21159.28¢d)provides that GHG
streamlining is applicable to projects that satisfy the criteria of Public Resources
Codes, Section 21155, for transit priority projects. This provision also requires that
the density be consistent with the density specified in a SCS. As noted above, there
is no indication that the SCS provides a density target for this parcel that
supersedes its zoning, as specified in the OPC.

Sixth, the GHG modelling relied on an incorrect service population and
service population efficiency threshold. Thus, emissions are underestimated. As the
February 2020 SWAPE Report explains, the Addendum averaged C02e108 emissions
for a service population of 687. A service population is the number of residents and
employees that will utilize a new development.19 However, the Addendum’s
analysis contains several errors. First, the Addendum should have used the service
population provided in the BVDSP EIR, which relates to the Project. This number is
the most accurate, as it pertains to the project site, and provides the most
conservative estimate for CO2e emissions. Thus, using the population information
provided in the BVDSP EIR would be most protective of the environment.110
Second, the Addendum used BAAQMD’s 2020 service population efficiency

107 Addendum, p. 63.

108 Carbon dioxide equivalents.

109 February 2020 SWAPE Report, citing Addendum, p. 62.
10 February 2020 SWAPE Report, p. 7.
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threshold (4.6 MT COze/SP/yr) rather than relying on the current population
efficiency target goal (2.6 MT CO2e/SP/year) for target year 2030, consistent with
current guidance.111

iii. Updated modeling reveals that GHG impacts will be
significant and additional mitigation is required.

. The February 2020 SWAPE Report provides updated GHG modelling, which
is attached to this Appeal, and is summarized below. The SWAPE analysis included
cars and light-duty trucks, used the service population information provided in the
BVDSP EIR and the most current service population efficiency .threshold.

As SWAPE ‘demonstrates, updated modelhng demonstrates that 1mpacts
from GHG emissions are significant:”

| SO Proposed '
s Project Phase - Project (MT
. R B COzelyear): .
- Annual Emissions - 1,384.5
Service Population 516
Service Population 9 68
Efficiency 3 ,
S . Threshold 2.60
) Exceed? Yes

Because the Addendum concluded GHG emissions would not be significant,

* the City further’concluded that no mitigation measures were required, including the
- SCA #42, a GHG Reduction Plan (City SCA F). This assertion is incorrect.

The Addendum includes a table comparing the Project with the three
scenarios that would trlgger the application of a GHG Reduction Plan:112

11 February 2020 SWAPE Report, p. 7.
112 Addendum, p. 65.
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4 o
-Applied
to
Scenario Criterion (a) Criterion (b) Criterion (c) Criterion (d) Project?
Exceed Exceed both of -
Involve land use BAAQMD's the City's
development screening applicable
Scenario A criteria® thresholds No
Yes (275 No (See Table -
. dwelling units V.F-3)
o~ - Yes(mixed use) and 1,000 sf
commercial)
. Exceed Exceed one of Very Large
Involve land use BAAQMD'’s -the Cjty’s -~ Project
S development screening applicable o ' ..
Scenario B criteria® thresholds No
No (See Table No.
Yes Yes V.F-3)
Involve a Exceed the City’'s - -
stationary applicable
Scenario C source threshold No
No (see Table - -
Yes V.F-4)

As SWAPE demonstrates, GHG emissions will exceed thresholds, satisfying
Criterion (c) for Scenario A.113 This exceedance triggers the requirement for a GHG
Reduction Plan under SCA #42. The GHG Reduction Plan must be made an
enforceable condition of approval for this Project, as part of supplemental or
subsequent project-level EIR.

iv. Conclusion

The SWAPE Report and February 2020 SWAPE Report provide substantial
evidence demonstrating that the Addendum relies on an incorrect target year for
the Project, incorrect and unsubstantiated input parameters to generate its
supporting data, and improperly excludes the impacts from cars and light-duty
trucks from its emissions modelling, among other deficiencies. When accurately
modelled, GHG impacts are significant and require mitigation. This is significant
new information of substantial importance which triggers the requirement for
additional CEQA review of the Project.

113 Februz;ry 2020 SWAPE Report, p. 8-9.
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) The City must withdraw the’Addendum and direct Staff to prepare a project-

level EIR which analyzes, discloses, and mitigates the proposed Project’s GHG
emissions, and which considers a reasonable range of environmentally-superior
alternatives.

B. There is Significant New Information of Substantial
Importance that Air Quality Impacts and Risks to Human
Health are Likely to be Significant and Adverse.

The proposed Project is likely to result in potentially significant and
unmitigated adverse impacts to air quality and public health during construction
and operation of the proposed Project, including cumulative impacts. These impacts
were not disclosed, analyzed, or mitigated in the BVDSP EIR. This is significant
new information of substantial importance, which must be analyzed in a
subsequent or supplemental EIR. As noted above, EBRRD reviewed the Addendum
with the assistance of experts at SWAPE. The SWAPE Report and February 2020
SWAPE Report are attached hereto and summarized below.

i The analysis of operational héalth risks is incomplete and
inadequate.

As a threshold matter, the February 2020 SWAPE Report riotes that the City
did not conduct its own air quality modelling for the proposed Project, but rather
relied on the modelling provided in the BVDSP EIR, stating that “[tjhe BVDSP EIR
does not require additional project-level for criteria pollutant emissions from
: constructlon ‘and operatlon of an 1nd1v1dual project within the Plan Area.”114
EBRRD identified this omision in our J anuary 6, 2020 comment letter. The City
failed.to correct this error prior to issuance of the Letter of Decision.

The proposed Project includes a diesel-powered emergency generator, which
emits diesel particulate matter,115 a toxic air contaminant.!16 The Addendum
discloses the health risk impacts from nearby receptors from the generator from
routine testing and maintenance in a Health Risk Assessment.!!” The Addendum

114 February 2020 SWAPE Re})ort, p.’1, citing Addendum, p. 39.
115 “DPM.”

116 “TAC.” h

117 “HRA.”
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states that this analysis was only included because it was required for all projects
that include a diesel-powered generator.1!8 The Addendum essentially ends its
analysis of the Project’s operational air pollutant emissions there.119

This analysis raises several concerns, as discussed in detail in the SWAPE
Report and February 2020 SWAPE Report. First, the analysis only included one
operational emissions source — the emergency generator. Per the CalEEMod User’s
Guide, the following emission sources should have been calculated: on-road mobile
vehicle traffic, fugitive dust associated with roads, architectural coating activities,
off-road equipment used during operation, landscaping equipment, emergency
geherators, fire.pumps, process boilers, consumer products, parking lot degreasers,
fertilizers/pesticides, cleaning supplies, wood stoves and hearth usage, electricity
usage in buildings, electricity usage from lighting in parking lots and lighting,
ventilation and elevators for parking, water usage, and solid waste disposal.120
Thus, in order to accurately characterize the full health risk from Project
operations, the City’s HRA should have included an analysis of all operational
sources, not just the generator.121

Second, the health risk from the generator was determined to result in an
excess cancer risk from TACs of exactly 10:1 'million, which is the applicable
threshold of significance set by the Bay Area Air Quality Management District.122
Any additional TAC emissions would therefore cause the threshold to be exceeded,
creating a significant cancer risk to residents and the surrounding community,123

Third, the HRA failed to sum the cancer risk calculated for each age group,
which is inconsistent with Office of Environmental Health Hazard Assessment!24
guidance that has been expressly adopted by BAAQMD. This omission is
particularly glaring, as SWAPE’s review of the data reveals that this information
. was gathered in the HRA, but not summed as recommended by OEHHA and
BAAQMD.125 The Addendum therefore lacks the necessary information to

118 Addendum, p. 40.

119 Addendum, pp. 40-42.

120 SWAPE Report, pp. 2-3; February 2020 SWAPE Report, p. 2.
121 SWAPE Report, p. 3.

122 “BAAQMD.”

123 SWAPE Report, pp. 1-2.

124 “OEHHA.” .

125 SWAPE Report, p. 4.
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determine the lifetime cancer risk posed by exposure to the Project’s operational
TAC emissions.

As a result of these omissions, the City’s analysis of the Project’s operational
health risk remains incomplete and underestimated. Therefore, the Director’s
finding that the none of the events triggering supplemental review under Public
Resources Code, Section 211666 was not supported by the evidence.126

ii. The Addendum fails to analyze public health risks during
construction of the proposed Project.

The Addendum fails entirely to analyze the health risks from human.. .
exposure to TACs, including DPM, during construction of the proposed P;[‘O_]ect
" EBRRD identified this omission in our January 6, 2020 comment letter. The City
failed to correct this error prior to issuance of the Letter of Decision.

The SWAPE Reports provide expert evidence demonstrating that the
Project’s construction health risks are potentially significant and must be analyzed
in a project-level EIR. As the SWAPE Report explains, the Addendum concludes
that the proposed Project would have a less-than-significant impact on the health of -
nearby sensitive receptors during Project construction, without performing a
construction HRA. The Addendum justifies this lack of analysis by stating that the

- BVDSP EIR analyzed this risk. However, the EIR prepared for the BVDSP explains

that it is a programmatic EIR, and as such, lacked the specific information
necessary to reach a conclusion on the severity of the Project’s construction (or
operational) emissions and the subsequent health risk for specific projects that
would constructed under the BVDSP. Therefore, the City cannot rely on this
document to avoid project-level review of the proposed Project.12’ Rather, a
construction HRA must be performed, which includes the Project’s specific
parameters.128

This is significant new information that is peculiar to the Project and the
Project site, which must be analyzed in subsequent or supplemental environmental

126 T etter of Decision, pp. 9-11.

127 SWAPE Report, pp. 2-3.

128 The SWAPE Report also notes that failure to conduct a construction HRA is inconsistent with
OEHHA guidance, SWAPE Report, p. 3.
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review. Therefore, the Director’s findings that the Project’s public health impacts
would be less than significant, and that none of the events triggering supplemental
review under Public Resources Code, Section 21166 have occurred are not supported
by substantial evidence.129

iti. The Addendum underestimates cumulative impacts to air
quality and human health.

SWAPE concludes that the Addendum underestimates the proposed Project’s
cumulative health risks from censtruction and operation of the proposed Project.130
The Addendum states, “in addition to existing TAC sources, there are ten proposed
development projects that may be constructed within 1, 000 feet of the [Maximally
Exposed Individual Resident] location in the near future.”131 As the SWAPE Report
explains, the Addendum therefore acknowledges that construction and operation of
these 10 projects is likely to overlap, and claims to have conducted an analysis of
the cumulative health risks.132

However, similar to the Project’s operational HRA, the SWAPE Report
further explains that the Addendum’s cumulative HRA only analyzes TAC
emissions from a single source for each identified project - emergency diesel
generators - and fails to analyze TAC emissions from other sources, including
diesel-powered mobile sources.133 “As a result, the Addendum omits key sources of
TAC emissions and underestimates the Project’s cumulative health risk impact.”134

These impacts must be analyzed in an EIR to determine if they would exceed
BAAQMD’s cumulative health risk threshold of 100:1 million.13

This is significant new information which must 