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CITY OF OAKLAND 

APPEAL FORM 

FOR DECISION TO PLANNING COMMISSION, CITY 

COUNCIL OR HEARING OFFICER 
PROJECT INFORMATION 

Case No. of Appealed Project: CP18009, RBI 704591, and Code Complaint 1702523 

Project Address of Appealed Project: 7196 Saroni Drive, Oakland, CA 94611 

Assigned Case Planner/City Staff: Caesar Quitevis, Jennifer Wong, and Dennis Larks 

APPELLANT INFORMATION: 

Printed Name: Nicholas James Vigilante III 

Mailing Address: 7200 Saroni Drive 

City/Zip Code: Oakland, CA 94611 

Email: NVigilante@msn.com 

An appeal is hereby submitted on: 

Phone Number: 1-510-339-6855 

Alternate Contact Number: 

Representing: 

o AN ADMINISTRATIVE DECISION (APPEALABLE TO THE CITY PLANNING 
COMMISSION OR HEARING OFFICER) 

YOU MUST INDICATE ALL THAT APPLY: 
Approving an application on an Administrative Decision 
Denying an application for an Administrative Decision 
Administrative Determination or Interpretation by the Zoning 
Administrator 

Other (please specify) Please see Appeal and Investigative File (238 pages) included herewith. 

Please identify the specific Administrative Decision/Determination Upon Which Your Appeal 
Based Pursuant to the Oakland Municipal and Planning Codes listed below: is 

)(' Administrative Determination or Interpretation (OPC Sec. 17 .132.020) 
D Determination of General Plan Conformity (OPC Sec. 17.01.080) 
~ Design Review (OPC Sec. 17 .136.080) 

D Small Project Design Review (OPC Sec. 17 .136.130) 
D Minor Conditional Use Permit (OPC Sec. 17.134.060) 
D Minor Variance (OPC Sec. 17 .148.060) 
D Tentative Parcel Map (OMC Section 16.304.100) 

·Jii( Certain Environmental Determinations (OPC Sec. 17.158.220) 
~~ Creek Protection Permit (OMC Sec. 13.16.450) 
- D' Creek Determination (OMC Sec. 13.16.460) 

D City Planner's determination regarding a revocation hearing (OPC Sec. 
17.152.080) 

D Hearing Officer's revocation/impose or amend conditions 
(OPC Sec. 17.152.150 &/or 17.156.160) 

)( Other (please specify) See attached Appeal and Investigative File (238) pages 
(Continued on reverse) 

L:\Zoning Counter Files\Application, Basic, Pre, Appeals\Originals\Appeal application (7-20-15) DRAFT.doc (Revised 7/20/15) 

1-( 
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(Continued) 

o A DECISION OF THE CITY PLANNING COMMISSION (APPEALABLE TO 
THE CITY COUNCIL) D Granting an application to: OR D Denying an application to: 

YOU MUST INDICATE ALL THAT APPLY: 

Pursuant to the Oakland Municipal and Planning Codes listed below: 
D Major Conditional Use Permit (OPC Sec. 17.134.070) 
D Major Variance (OPC Sec. 17.148.070) 
D Design Review (OPC Sec. 17.136.090) 
D Tentative Map (OMC Sec. 16.32.090) 
D Planned Unit Development (OPC Sec. 17 .140.070) 
D Environmental Impact Report Certification (OPC Sec. l 7. l 58.220F) 
D Rezoning, Landmark Designation, Development Control Map, Law Change 

(OPC Sec. 17.144.070) 
D Revocation/impose or amend conditions (OPC Sec. 17 .152.160) 
D Revocation of Deemed Approved Status (OPC Sec. 17 .156.170) 
D Other (please specify) ________ _ 

FOR ANY APPEAL: An appeal in accordance with the sections of the Oakland Municipal and Planning Codes 
listed above shall state specifically wherein it is claimed there was an error or abuse of discretion by the Zoning 
Administrator, other administrative decisionmaker or Commission (Advisory Agency) or wherein their/its decision 
is not supported by substantial evidence in the record, or in the case of Rezoning, Landmark Designation, 
Development Control Map, or Law Change by the Commission, shall state specifically wherein it is claimed the 
Commission erred in its decision. The appeal must be accompanied by the required fee pursuant to the City's 
Master Fee Schedule. 

You must raise each and every issue you wish to appeal on this Appeal Form (or attached additional sheets). Failure to 
raise each and every issue you wish to challenge/appeal on this Appeal Form (or attached additional sheets), and 
provide supporting documentation along with this Appeal Form, may preclude you from raising such issues during 
your appeal and/or in court. However, the appeal will be limited to issues and/or evidence presented to the 
decision-maker prior to the close of the public hearing/comment period on the matter. 

The appeal is based on the following: (Attach additional sheets as needed.) 

Please see attached Appeal and Investigative File (238 pages). The January 23, 2019 approval letter states that 
the appeal filing fee is $3,195. 79. In a clarification e-mail dated February 1, 2019, Planner Quitevis stated the 
tlppenljili11:g fee is $1,878.46. Ene..'-<Jsed herewi-th is apCl'sfJnal e!1eek for the latlel' at1t8ttHI. ~Jj 

Supporting Evidence or Documents Attached. (The appellant must submit all supporting evidence along with this Appeal 
Form; however, the appeal will be limited evidence presented to the decision-maker prior to the close of the public 
hearing/comment period on the matter. 

(Continued on reverse) 

Revised 7/20/15 



(Continued) 

AI cJ~ ~ v~~~ _!I[. 
Signature of Appellant or Representative of 
Appealing Organization 

Date 

TO BE COMPLETED BY STAFF BASED ON APPEAL TYPE AND APPLICABLE FEE 

APPEAL FEE: $ _______ _ 

Fees are subject to change without prior notice. The fees charged will be those that are in effect at the time of application submittal. All fees are 
due at submittal of aruilication. 

Below For Staff Use Only 
Date/Time Received Stamp Below: Cashier's Receipt Stamp Below: 

Revised 7/20/15 



APPEAL SPECIFICATIONS 

The Appeal is submitted to raise relevant procedural and substantive problems 
related to the CP18009 approval decision issued on January 23, 2019. The Appeal 
Investigative File (AIF) contains a preponderance of evidence and a Summary of Facts 
in support of the Appeal Specifications below: 

In 2007, I notified in writing the owners of 7196 Sarani Drive, Jansen Lum and Sabrina 
Ham, and City of Oakland Planning and Building officials, before the house was built 
about the potential erosion and land movement issues and problems. The owners 
assured me and the City of Oakland they would address these concerns with their 
Engineers. However, they did not incorporate the erosion prevention recommendations 
from their Geotechnical and Hydrology Engineers nor did they install the promised and 
permitted dissipation systems and/or other systems and still have not done so to date, 
although repair work is hoped to begin sometime in 2019. That is a period of around 
eleven (11)years. 

The City of Oakland building permit inspection process failed to identify and address the 
above deficiencies after construction of the home was completed in December 2010 
and through May 2017, and only commenced enforcement action after I filed a Code 
Enforcement Complaint on May 30, 2017. That is a period of around seven (7) years. 

The review processes for CP18009, RB1704591, and Code Enforcement Complaint 
1702523 dragged on for almost two (2) years, and the erosion problems at the location 
are getting worse even though the areas have been covered with tarp in most recent 
times. The employees who worked the cases are knowledgeable and good employees, 
but they are overworked impacting timeliness and quality of performance. 

The public comment process which commenced on June 15, 2018 and ended ten (10) 
calendar days later on June 25, 2018 was flawed because a firm hydrology study and 
remediation plan was not developed until September 11, 2018, and plans were revised 
during the first week of January 2019. A geo technical engineering report dated 
December 5, 2017 on the second area of erosion next to my property was also not 
included nor referenced for the public to review and comment on. It was also not 
included in the January 23, 2019 approval decision, and it was not disclosed and 
provided to me until January 29, 2019 despite my request for all such reports on 
September 19, 2018 and on November 7, 2017 to review and comment on. 

The public comment process was designed to give the public a fair and full opportunity 
to comment on specific aspects of the project and repairs that will or might impact them. 
What happened here does not align to the purpose and intent of the public comment 
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process. The process denied me the opportunity to review and think about the contents 
of the December 2017 review that referenced my property and will impact it, and to 
provide comments during the permit application comment period. 

The above procedural defect contributes to substantive problems and questions about 
the December 5, 2017 geo tech engineering review that should have been addressed in 
the permit review process, as follows: 

---First, the review is based on conditions at the end of calendar year 2017. 
The eroded area has increased in size during the rains in calendar year 2018 (not 
covered with tarp until November) and in 2019; therefore, the review is no longer current 
and may not be accurate. 

--Second, the review does not contain a soils report and other forms of analysis for the 
eroded area on lot 989. The geo tech engineer used only the soils report prepared in 
2009 for lot 988 where the house was built and claims that the current eroded area on 
lot 989 is essentially the same area. The current landslide behind the house on lot 988 
should raise "a red flag" of concern about the accuracy of all geo technical engineering 
reviews of lots 988 and 989. Moreover, the current erosion and land movement activity 
on lots 988 and 989 appears to be similar to previous erosion and land movement 
activity on lots 989, 990 and on Saroni Drive next to the creek. 

--Third, Attachment B, Section 20 of the approval letter requires the project applicant to 
submit a soils report prior to the approval of construction-related permit. The work to 
repair the second area of erosion is part of the permit review and approval process, but 
there is no current review and soils report as explained above for that planned work. 

I brought most of the concerns in the above paragraph to the approving official Robert 
Merkamp beginning on January 30, 2019 and requested that the January 23, 2019 
approval decision be held in abeyance temporarily to allow for an outside geo technical 
engineering peer review of the second area of erosion on the property at 7196 Saroni 
Drive. I agreed to pay for this review. I will accept the outcome of it. In a reply later 
that day, Zoning Manager Merkamp declined my request. 

My recommendation to Zoning Manager Merkamp was intended to improve the quality 
of the study and permit review process, and an effort to make sure that problems at the 
second area of erosion do not arise in the future. Future problems would not only 
impact my property, but also the owners of 7196 Sarani Drive, and potentially other 
properties and areas around it including the creek. 



STATEMENT OF FACTS 

The following summary is based on documentary evidence contained in the Appeal 
Investigative File (AIF). 

In 2007, during the City of Oakland public comment period on Lum/Ham's request to 
build the home at 7196 Saroni Drive, Vigilante sent Lum and the City of Oakland 
(Building Planner Caesar Quitevis and Manager Darin Ranelletti) correspondences 
wherein he indicated that care needed to be exercised in building the home because of 
its proximity to a creek, and because of prior erosion history in the area. Lum assured 
Vigilante and the City of Oakland in writing that Vigilante's concerns would be properly 
addressed by Engineers. (AIF Exhibit A, pages 1-6; Exhibit P, pages 196-217B) 

In 2007, Lum hired William Vandivere's firm, Clearwater Hydrology, to study and submit 
a hydrology report of the vacant land before construction of the home commenced, as 
required by the City of Oakland. Lum did not incorporate the erosion prevention 
recommendations in Clearwater Hydrology's report during and after construction of the 
home. The report was prepared by one of Vandivere's employees (Nick Miller) and 
while it does not bear Vandivere's personal signature, it bears Vandivere's State of 
California engineering certification stamp, but not that of Miller who actually performed 
the study. (AIF Exhibit B, pages 7-11; Exhibit H, page 78) 

Beginning In 2007, Lum retained William Langbehn's Geo Tech Engineering firm and in 
a geo tech engineering report submitted by Lum to the City of Oakland, Langbehn 
outlined recommendations to prevent erosion which Lum/Ham did not incorporate 
during and after construction of the home. (AIF Exhibit C, pages 27, 55-62; Exhibit H, 
pages 78, 86-87) 

Continuously from at least 2000 to the present time, Lum has been a registered 
Architect with State of California certification. He possesses a college degree in that 
field, and he has construction project management experience. Lum drew up his own 
engineering specifications and drawings for the construction of the home at 7196 Saroni 
Drive. One of the engineering drawings reflects a promised installation of "dissipation 
systems" to address management of rainwater and erosion prevention. The "dissipation 
systems" were approved by the City of Oakland and were continuing conditions of 
approval for construction of the home. (AIF Exhibit D, pages 63-64; Exhibit H, pages 
78, 86-87; and Exhibit K, pages 106-107) 

In late 2010, construction of the home at 7196 Saroni Drive was completed and 
Lum/Ham commenced residing there. At that time (and until June 2017), the City of 
Oakland failed to inspect and identify Lum/Ham's failure to incorporate the "dissipation 
systems" required by the building permit approval process. (AIF Exhibit H, pages 78, 
86-87) 

Beginning in early 2017, the Lum/Ham property at 7196 Saroni Drive began showing 
signs of significant erosion on the lower and upper ends of the property. Lum covered 



some of the area on the lower end next to his home with blue tarp but not the area 
below it near the creek. Lum/Ham also failed to align three water discharge pipes from 
the home to prevent those pipes from discharging water onto the property at 7236 
Saroni Drive (Grete Park). These conditions are believed to have caused erosion next 
to an old Oak tree on the property at 7236 Saroni Drive. It was not until April 2018, that 
Lum took steps to properly cover the eroded area and adjust the discharging pipes so 
they no longer threw water on the property at 7236 Saroni Drive. (AIF Exhibit E, pages 
65-66; Exhibit H, pages 82-83; Exhibit I, pages 91-93; and Exhibit L, 109-112) 

Beginning in early 2017, Lum also failed to address the erosion damage on the upper 
end of his property adjacent to the Vigilante property. Lum was aware of this erosion as 
early as 2007. This erosion is reflected in the engineering drawings Lum drew and 
submitted to the City of Oakland along with the promised installation of rock revetment 
at that location to address the existing erosion noticed in 2007. Installation of rock 
revetment was a component of the "dissipation systems" that were required by the 
building permit approval process. It was not until November 2018 that Lum covered the 
second area of erosion with tarp. (AIF Exhibit H, pages 78, 82; Exhibit I, pages 88-91; 
96; Exhibit L, pages 109 and 113; and Exhibit N, pages 130-131) 

In January 2017, officials from the City of Oakland Public Works Agency instructed Lum 
to clean out debris from the creek which was impacting the flow of water. Lum/Ham 
failed to do as instructed. (AIF Exhibit E, page 65; Exhibit H, page 79; Exhibit N, 
pages 127-128; Exhibit 0, page 183) 

On April 20, 2017, the City of Oakland Planning and Building Dept Interim Director, 
Darin Ranelletti stated that his Department would address the conditions at 7196 Saroni 
Drive with the owners. However, the City of Oakland took no action on its own at that 
time. (AIF Exhibit F, pages 67-68; Exhibit G, pages 69-70; Exhibit H, pages 85A-858) 

On May 30, 2017, Vigilante filed a code enforcement complaint with the City of Oakland 
about the conditions on the Lum/Ham property. (AIF Exhibit H, pages 85A-85D) 

On June 16, 2017, the City of Oakland issued Lum/Ham a Notice Of Violation. In 
support of the Notice, an internal memorandum issued by City officials states that 
Lum/Ham never incorporated the "dissipation systems" called for in the engineering 
drawings that Lum/Ham submitted which were continuing conditions for approval of the 
permit to build the home (AIF Exhibit H, pages 78-84; Exhibit K, pages 106-108) 

In March 2018, Vigilante and Grete Park (7236 Saroni Drive) hired Oakland Attorney 
Leila Moncharsh for advice about their respective situations. Moncharsh suggested 
hiring Vandivere to examine the problems on the Lum/Ham property. At that time, no 
one, including Moncharsh, was aware that Vandivere's firm had prepared a hydrology 
report in 2007 of the vacant lot for the construction of the Lum/Ham property. Later in 
March 2018, Vandivere conducted a site visit and after the visit, he notified Vigilante in 
writing of his firm's prior relationship with Lum/Ham. Vandivere offered initial opinions 
as to the causes of the erosion activity at the Lum/Ham property. After learning that 



Vandivere's firm had prepared a hydrology report in 2007, Vigilante decided not to 
continue to utilize Vandivere's assistance. (AIF Exhibit J, pages 100-105) 

In April 2018, Lum covered the entire area of erosion from the back of the home and 
down to the creek with brown tarp and adjusted the water distribution pipes so they 
were not throwing water at the property at 7236 Saroni. Lum did not place any tarp on 
the upper end of his property where there was erosion next to the Vigilante property. 
(AIF Exhibit N, pages 130-131; Exhibit L, page 109) 

On April 4, 2018, The City of Oakland gave Vigilante copies of the 2007 engineering 
reports of Vandivere and Langbehn. Vigilante was also given "in camera" access to the 
engineering drawings and plans Lum had submitted in 2007, however, he was not 
allowed copies of those drawings and plans. With his cellular smart phone, Vigilante 
photographed a picture of the "dissipation systems" that Lum/Ham had drawn into the 
plans which were approved but had not been installed. (AIF Exhibit K, pages 106-107) 

In May 2018, Lum submitted an application to State of California regulatory boards 
(Wildlife and Waterboards), as well as the US Army Corps of Engineers, for approval of 
a creek protection permit required by the City of Oakland as part of the erosion 
remediation process. (Al F Exhibit N, pages 121-131) 

In June 2018, the City of Oakland issued a public notice of a request for an application 
submitted by Lum for a creek protection permit, Case File Number CP 18009, wherein 
the public was given an opportunity to provide comments. Vigilante provided timely and 
extensive written comments. (AIF Exhibit M, pages 114-120) 

In an e-mail dated September 19, 2018 to Planner Quitevis and Assistant City Engineer 
Wong, Vigilante requested to review and obtain copies of any hydrology, 
geomorphology, and engineering reports and/or studies that Lum has submitted this in 
connection with CP18009 and RB1702523 this year. He was provided only a copy of 
the hydrology study and plan completed by Vandivere's firm dated September 11, 2018. 
(AIF Exhibit N, pages 129-130) 

In e-mails dated September 22, 25, October 16, 17 and 18, 2018, Vigilante provided 
extensive written feedback to City officials and to the State and Federal officials who 
were involved in the review process. Vigilante outlined concerns about the adequacy of 
the rock revetment plan, specifically the size of the rocks recommended, to address the 
erosion in the second area of erosion at 7196 Sarani Drive adjacent to his property at 
7200 Saroni Drive. He also noted that a fallen tree was in the creek next to that area 
and impacting the flow of water in the creek. (AIF Exhibit N, pages 121-129; Exhibit 0, 
pages 153-190) 



Sometime during the month of November 2018, Lum for the first time covered with black 
plastic tarp the erosion on the upper end of his property next to the Vigilante 
property. (AIF Exhibit L, page 109) 

In a letter hand-dated January 23, 2019, Zoning Manager Robert Merkamp issued an 
approval decision on CP18009. The letter is postmarked on the day of issuance 
(AIF Exhibit 0, pages 132-195) 

In an e-mail to Planner Quitevis and Assistant Engineer Wong dated January 25, 2019, 
Vigilante outlined concerns about the absence in the approval decision of a current and 
thorough geo technical engineering report with soil samples regarding the second area 
of erosion on the Lum property next to his property at 7200 Saroni Drive. Vigilante noted 
that the only review in the approval decision was an April 10, 2018 review regarding 
ground coverings for hillsides which he had not been given a copy of, per his request of 
September 19, 2018 for a copy of all engineering reviews. Vigilante opined that the City 
of Oakland needed to make sure the Lum/Ham hillside adjacent to his property was still 
stable and the proposed rock revetment plan sufficient to address all the causes of 
erosion on the hillside, not just erosion in and next to the creek. Such a review needed 
to be included in the approval process and decision (AIF Exhibit N, pages 129-130, 
Exhibit 0, pages 132-195) 

In an e-mail of January 29, 2019, Planner Quitevis forwarded to Vigilante a copy of a 
three-page geo technical engineering review dated December 5, 2017 that William 
Langbehn had performed on the second area of erosion on the Lum property next to the 
Vigilante property. The December 7, 2017 review also discusses aspects of Vigilante's 
property yet he was not cc:ed on the review nor provided a copy of it to review. 
Vigilante had previously requested copies of all reviews in e-mails to Planner Quitevis 
and Engineer Wong dated September 19, 2018 and before that on November 7, 2017. 
(AIF Exhibit I, page 88; Exhibit N, pages 129-130; Exhibit Q, pages 218-219, 221-22 3) 

In a subsequent e-mail to Planner Quitevis, Engineer Wong and Zoning Manager 
Merkamp, Vigilante outlined specific concerns about the currency and adequacy of the 
December 5, 2017 geo technical engineering review. (AIF Exhibit Q, pages 118-119) 

In an e-mail to Zoning Manager Merkamp dated January 30, 2019, Vigilante requested 
that the January 23, 2019 approval decision be held in abeyance temporarily to allow for 
an outside geo technical engineering peer review of the second area of erosion on the 
Lum property. Vigilante agreed to pay for this review. In a reply later that day, Zoning 
Manager Merkamp declined Vigilante's request. (AIF Exhibit Q, page 218) 



In a letter dated March 20, 2019, Vigilante transmitted a copy of a 
correspondence dated March 15, 2019 containing geotechnical engineering opinions 
and recommendations to the City of Oakland, Planning and Building Department in 
connection with the above cited matters in the AIF. He requested that the Planning and 
Building Department review and require the applicants (Jansen Lum and Sabrina Ham) 
to address and incorporate all the recommendations contained in the March 15 
correspondence as conditions for approval of remediation work at 7196 Sarani Drive. 
(AIF Exhibit S, pages 229-234) 
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Attachment 6 (color 
graphics) are at the end of 

the attachments.



LANGBEHN GEOTE (510) 558-8028 pli
(510) 558-8310/ax

City of, Oakland 1034 Ricltmond Street 
IVWW.LanghelmGeoteclt.com 01"'11'\niinn Division El Cerrito, CA 94530 

FOUNDATIONS RETAINING WALLS LANDSLiklilliUA�M"tm=:::r;a,m,��ALULUATION FORENSIC STUDIES 

February 26, 2019 

Jansen Lum 
7196 Saroni Drive 
Oakland, CA 94611 

Dear Mr. Lum: 

RE: Creek Stabilizllttr' m
P
-+
I 

lffli'li-lfEAAe�;,;.;a.��::.:..-1 

and Response to Appea,l Request 
7196 Saroni Drive 
Oakland, California 

As requested by the City, the undersigned engineer is providing plan review comments for the 
current creek stabilization design and is also responding to a request for an appeal of the approval of 
the planning application for this work, as was presented in a letter from the City dated January 2, 
2019. 

SUMMARY OF RELEVANT BACKGROUND INFORMATION AND DOCUMENTATION 

The original soil report for your property (Lot 988, formerly 7188 Saroni Drive) was prepared by 
the undersigned for a previous owner and is dated December 5, 2000. This report was later updated 
during plan review for the new residence in a letter dated November 20, 2009. Our office also 
provided construction observations during the pier drilling for the home, as outlined in letters dated 
September 16, and October 21, 2010. 

Although no landslldes were observed on Lot 988 during this period, an area of erosion and shallow 
sloughing near the southeast comer of the lot was mentioned in the soil report, common for the 
steep creekbanks in the area. Drainage was to be diverted away from this area, however the final 
drainage discharge configuration was not observed by our office at the completion of the work and 
was not apparently required by the City during final. However, a landslide condition was observed 

, in 2002 on the adjacent upstream properties when the owner of Lot 990 (Vigilante) retained the 
undersigned to evaluate a retaining wall recently constructed across the back of his lot, and on Lot 
989, as outlined in a letter dated January 29, 2002. 

The wall was required to address a substantial landslide that evidently occurred during the El Nino 
winter of 1997-1998 and threatened the Vigilante home and garage. This slide was more severe than 
recent movements in the area. The wall appeared to be successful in stabilizing the affected area on 
Lot 990, and is still in service today, but the area below the wall, the lower part of the 1998 slide, 
appeared marginally stable at that time. My 2002 recommendations for improving the stability of 
this area were apparently never completed since most of the lower part of the slide was on Lot 989. 
However, the slide appeared to be related to the storm drain culvert outfall and the City later 
completed some rock work along the creek in this area: 

"Licensed by the California Dept. of Consumer Affairs, Board for Professional Engineers and Land Surveyors" 
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